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take out a patent, and how to protect the patent. 


A wholly original work based upon the author’s own digest of patent law, which contains twenty- 
five thousand excerpts and citations, supplemented by a study of the standard textbooks. 
Carefully selected, pertinent excerpts give a clear picture of fundamental principles and convey a 


full answer to practical problems of patent law. 


This book has been prepared by Mr. Edward Thomas, a leading patent attorney of New York 
City, who has drawn not only from his wide knowledge of industry but from experiences in the United 


States Patent Office as a patent attorney and as an expert witness. 

Dividing patent law into 157 practical questions, Mr. Thomas 
has found it unnecessary to state his own opinions. He has merely 
set forth the law as it has been summarized by the courts, in 1099 
excerpts. 

Mr. Thomas has nearly achieved the impossible. His accurate 
summary of patent law fascinates the reader. Instead of compiling 
a “case book,” he has woven together into an almost continuous 
narrative sentences and paragraphs in which judges have answered 
practical questions about patents and inventions. The book might 
be considered a novel in which the invention is the hero and the 
patent the heroine. It is in fact as interesting as a novel, but as 
accurate as the words of judges who decided the law. 


Practical Patent Law 

Sets forth clearly and understandingly: 

1. What is not patentable by numerous quotations from the 
courts that show how patent law has been applied. 

2. The necessary mechanics or procedure peculiar to protecting 
an invention by a patent. 

3. The relation of patentable devices to prior patents and the 
possibility of infringements. 

4. Byaclearly written glossary, the meanings of legal terms and 
definitions used in the text. 


BusINEss Book PREss, 
215 Fourth Avenue, New York, N. Y. 


I will pay $6.00 provided the book is retained. It is understood that I may 
return the book within ten days and be under no further obligation. 


Protect Your Inventions byPatent 


An invaluable manual for the inventor who wishes to know how to pro- 
ceed, what might infringe, what his rights are, and also for the man who 
is interested in a patent and wants to know what his rights would be if 
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New Trials and Rehearings in the 
Board of ‘Tax Appeals 


Number 9 


By ArtTHur B. Hyman * 


INCE the organization of the United States 
G Bosra of Tax Appeals, numerous applications 

for new trials and rehearings have been made 
and entertained, and in many cases granted. It 
appears that jurisdiction of the Board to entertain 
such applications has been taken 
for granted upon the assumption 
that any tribunal vested with au- 
thority to hear, and determine a 
controversy, has inherent power to 
rehear and redetermine it. 

Not until the recent case of 
Continental Oil Company v. Com- 
missioner of Internal Revenue, 23 
B. T. A. 311, has this jurisdiction 
of the Board to grant new trials 
or rehearings been seriously chal- 
lenged. In that case, the Com- 
missioner moved for a rehearing 
and reconsideration of all the is- 
sues theretofore determined by the 
Board, primarily for error of law 
alleged to have been committed by 
it in arriving at its original deter- 
mination. ‘The petitioner resisted 
and moved to strike the motion for 
rehearing and reconsideration from 
the Calendar upon the ground that 
the Board after its final order in 
the proceedings was functus officio, 
and without power to entertain 
such a motion. The Board refused to strike 
but denied the motion on the merits. Thus, by 
inference, it asserted its jurisdiction and this is 
not to be wondered at, in view of the fact that it 
had in many instances entertained similar applications. 

Title 9 of the Revenue Act of 1924, as amended 
by the Revenue Act of 1926, constituted the Board 
of Tax Appeals “an independent agency in the ex- 


* Of the New York Bar. 
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ecutive branch of the Government.” It was created 
for the purpose of giving to the taxpayers a full 
and complete hearing before an independent body 
in the executive branch of the Government before re- 
sorting to the courts for the protection of their rights. 

The Supreme Court of the United 
States, in the case of Old Colony 
Trust Co. v. Commissioner of Inter- 
nal Revenue, 279 U. S. 716, dispelled 
any possible doubt as to the exact 
status of the Board. It there said: 

The Board of Tax Appeals is not a 
court. It is an executive or administra- 
tive board upon the decision of which 
the parties are given an opportunity to 
base a petition for review before the 
courts after the administrative inquiry 
of the Board has been had and decided. 
(Italics supplied.) 

In the exercise of its powers, the 
United States Board of Tax Ap- 
peals, like other bodies similarly 
created, is quasi-judicial in character. 


Interstate Commerce Commission 
v. Humboldt Steamship Co. 


In redetermining deficiencies, it 
exercises powers which may be said 
to be wholly judicial. Its functions, 
however, are ministerial. Outside 
of the exercise of judgment in ar- 
riving at decisions, it may be said 
to possess practically none of the characteristics of 
a court. It has no power to enforce its judgment, 
nor to compel obedience to its mandates 

In examining the question of jurisdiction, it must 
be borne in mind that in the case of a constitutional 
court of general jurisdiction, every intendment of 
law is in favor of the power of the court to take 
every step in an action or proceeding leading to final 


1224 U. S. 474, 484. 
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judgment. On the other hand, where the tribunal 
is a court of inferior jurisdiction, or a board, or 
commission, jurisdiction must be shown at every step, 
and unless the power exercised or sought to be ex- 
ercised is expressly conferred or is necessary to 
enable it to carry out the duties imposed upon it, 
‘jurisdiction must be held to be lacking. Corpus 
Juris, Vol. 15, Paragraph 413, page 982, and cases 
cited. 


It was said in Vorhees v. Jackson, 10 Pet. (U. S.) 
449, that where the court attempts to execute a power 
not inherent, but specially given by statute or other 
instrument authorizing it to do a particular thing in 
a particular way, then the power to do the thing is 
inseparably connected with the mode of doing it, 
and any attempt to do it otherwise or to do more 
or less than what is authorized, is not an exercise of 
that specific power, but an idle and void act. This 
rule applies even in cases where summary or special 
powers are conferred upon courts of general juris- 
diction—Cohen v. Barrett, 5 Cal. 195; Haywood v. 
Collins, 60 Ill. 328; Miller v. Corbin, 46 Iowa 150; 
Prentiss v. Parks, 65 Me. 559. 


Action taken without such authority is not void- 
able, but absolutely void and those who proceed 
under the authority of such action are trespassers. 
The rule that courts of inferior or limited jurisdic- 
tion and boards to which are intrusted quasi-judicial 
powers take nothing by implication but must find 
their authority within the language of the statute 
creating them and that they have none of the general 
powers of a court of law is so well settled that 
authority to the contrary does not exist. 


The Board’s Power to Set Aside a Judgment 


Proceeding from these principles, the conclusion 
would appear to be inevitable that a statutory board 
or commission, such as the United States Board of 
Tax Appeals, would have no power to set aside a 
verdict or judgment, to reconsider a final determina- 
tion of a controversy of which it has jurisdiction 
and/or to grant a new trial. 

Corpus Juris, in discussing the authority of in- 
ferior courts to grant new trials, states the law to 
be as follows: 

Inferior courts have no authority to grant new trials 
except such as is given them by the statute. It follows 
that they may grant new trials only upon the grounds 
and in the manner authorized by statute. 46 Corpus Juris, 
page 60, citing Cox v. Tyler, 6 Neb. 297. In re: Kranz, 41 
Hun (N. Y.) 463; Gr. Northern R. R. v. Messot, 17 Com- 
mon Bench, 130; State v. Schroeder, 73 Neb. 618, 103 N. W. 
276; DeLemos v. Cohen, 28 Misc. (N. Y.) 579, 59 N. Y. 
Supp. 498, 

The rule is well illustrated in the case of DeLemos 
v. Cohen, supra. There a motion had been made 
for a new trial on the ground of newly discovered 
evidence. The Court held that the motion was prop- 
erly denied because the justice was without jurisdic- 
tion to entertain it, and that the extent of its power 
to grant a new trial, as defined by Chapter 748 of 
the Laws of 1896, was measured by the provisions 
of Section 998 of the Code of Civil Procedure, which 
did not embrace new trials upon newly discovered 
evidence. It is to be noted that the Municipal Court 
of the City of New York is a statutory court pos- 
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sessing very broad powers, but that it is not a court 
of general jurisdiction, certain controversies being 
excluded from its consideration. That the power 
to set aside its own judgment upon newly discov- 
ered evidence is authoritatively denied to it because 
not expressly conferred by statute is a forcible illus- 
tration of the severe character of the restriction 
placed upon courts of limited jurisdiction. The rea- 
son, of course, is not hard to find. The United States 
and the various states have constitutional courts to 
which they intrust the general dispensation of jus- 
tice. The people jealously guard against any at- 
tempt by the legislature to place in the hands of 
other tribunals general jurisdiction over their per- 
sons and property. This limitation has been pro- 
tected even while others have been judicially frittered 
away. 

The Appellate Division of the Supreme Court of 
New York, all justices concurring, has held that the 
Municipal Court was without power to grant a mo- 
tion to dismiss the complaint or set aside the verdict 
of a jury after judgment was entered on the ver- 
dict. (Stodder v. New England Navigation Co., 134 
App. Div. 221). 


The Appellate Term of the Supreme Court in 
Friedberger v. Stulfnagel, 112 N. Y. Supp. 89; 65 
Misc. (N. Y.) 498, considering the power of the Mu- 
nicipal Court to set aside a judgment entered by 
default, held that prior to the amendments of Sec- 
tion 1367, of the Consolidation Act, a district court 
justice became functus officio after rendering a judg- 
ment, and that a justice of the district court had 
no power whatever over a judgment, not even to 
amend it, nor to make an order setting it aside, nor 
to set aside the verdict of a jury nor to grant a new 
trial. (Citing Schwartz v. Wechler, 2 Misc. 67, 20 
N. Y. Supp. 861; People v. Campbell, 18 Abb. Prac. 
1; Edel v. McCone, 10 N. Y. Supp. 538; Carpenter v. 
Willett, 28 How. Prac. 225). 


The last case cited was decided by the Court of 
last resort of the State of New York. There the 
Municipal Court having entered a judgment, there- 
after, on an affidavit by the plaintiff that the defend- 
ant had received the money for which the judgment 
was obtained in a fiduciary capacity, the justice or- 
dered execution to issue against his person. The 
Court said that this action could not be supported; 
that he had no jurisdiction to act but was functus 
officio and that what he did was not merely irregu- 
lar but void; that he had no more right to order an 
execution against the person on the day after he 
had rendered judgment than he would have had 
three months thereafter. The Court said further 
that the district courts being of limited jurisdiction 
have no power to amend their judgments nor do 
anything else requiring the exercise of discretion 
and that once having rendered the judgment, the 
justices became merely ministerial officers, which is, 
of course, tantamount to saying that they could only 
perform after judgment the mechanical duties ex- 
pressly exacted of them by statute. 

In Cox v. Tyler, 6 Neb. 297, the County Court of 
Nebraska, though a court of record, was held to 
have power to grant a new trial only in strict ac- 
cordance with the statute. 
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In State ex Rel. Gardner v. Schrader, 73 Neb. 618, 
the Court said: 





But counsel for plaintiff in error have called our atten- 
tion to no statute, and we know of none, authorizing the 
county court to grant or entertain a motion for a new 
trial in such cases. 


The breadth of the rule stated above is exempli- 
fied in United States v. Mayer, 235 U. S. 55. In that 
case, after conviction and the expiration of the term 
at which such conviction was had, the defendant 
moved for a new trial upon the ground that the de- 
fendant had been deprived of a fair trial by the 
misconduct of an assistant United States attorney 
and the bias of a juror concealed by him on the 
voir dire. The United States attorney consented to 
the hearing of the motion on the merits and after 
granting the motion, the District Judge withheld 
the entry of an order until the question of his juris- 
diction could be passed upon by the Appellate Court. 
Mr. Justice Hughes, writing for the Supreme Court, 
states the rule to be that in the absence of statute 
providing otherwise, the Court cannot set aside or 
alter its final judgment after the expiration of the 
term at which it was entered, unless the proceeding 
for that purposé was begun during that term. We 
refer to this decision relating to a court of limited 
but not inferior jurisdiction as illustrating the strict 
adherence to statutory power required even of such 
courts, and we quote from Mr. Justice Hughes’ opin- 
ion because of its applicability to the question here 
involved. At page 68 he says: 

In view of the statutory and limited jurisdiction of the 
Federal District Courts, and of the specific provisions for 
the review of their judgments on writ of error, there would 
appear to be no basis for the conclusion that, after the 
term, these courts in common law actions, whether civil 
or criminal, can set aside or modify their final judgments 
for errors of law; and even if it be assumed that in the 
case of errors in certain matters of fact, the district courts 
may exercise in criminal cases—as an incident to their 
powers expressly granted—a correctional jurisdiction at sub- 
sequent terms analogous to that exercised at common law 
on writs of error coram nobis * * as to which we 
express no opinion, that authority would not reach the 
present case. This jurisdiction was of limited scope; the 
power of the court thus to vacate its judgment for errors 
of fact existed, as already stated, in those cases where 
the errors were of the most fundamental character, that 
is, such as rendered the proceeding itself irregular and 
invalid. In cases of prejudicial misconduct in the course 
of the trial, the misbehavior or partiality of jurors, and 
newly discovered evidence, as well as where it is sought 
to have the court in which the case was tried reconsider 
its rulings, the remedy is by motion for a new trial (Jud. 
Code, Sec. 269)—an application which is addressed to the 




















































the established principles which have been repeatedly set 
forth in the decisions of this court above cited, cannot 
be entertained, in the absence of a different statutory rule, 
after the expiration of the term at which the judgment 
was entered. (Italics supplied.) 

The Court goes on to hold that as the District 
Court was without power to entertain the applica- 
tion, the consent of the United States attorney was 
unavailing ; that final judgment of conviction having 
been entered and sentence imposed, the judgment 
was subject to review in the Appellate Court, but 
that so far as the trial court was concerned, it was 
a finality, and that the subsequent proceeding was, 
in effect, a new one which, by reason of its character, 
invoked an authority not possessed. 










THE TAX MAGAZINE 


sound discretion of the trial court, and, in accordance with ~ 
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The Supreme Court in Bronson v. Schulten, 104 
U. S. 410, says: 


In this country all courts have terms and vacations. 
— his is the case with regard to all the courts 
of the United States, and if there be exceptions in the 
State courts, they are unimportant. It is a general rule 
of the law that all the judgments, decrees or other orders 
of the courts, however conclusive in their character, are 
under the control of the court which pronounces them 
during the term at which they are rendered or entered 


of record, and they may then be set aside, vacated, modi- 
fied, or annulled by that court. 


But it is a rule equally well established, that after the 
term has ended, all final judgments and decrees of the 
court pass beyond its control, unless steps be taken during 
that term, by motion or otherwise, to set aside, modify, 
or correct them; and if errors exist, they can only be cor- 
rected by such proceeding by a writ of error or appeal 
as may be allowed in a court, which, by law, can review 
the decision. So strongly has this principle been upheld 
by this court, that while realizing that there is no court 
which can review its decisions, it has invariably refused 
all applications for rehearing made after the adjournment 
of the court for the term at which judgment was rendered. 
And this is placed upon the ground that the case has 
passed beyond the control of the court. ; 


Application of Precedents to the Board 


If the courts of the United States are to be held 
so strictly to their statutory or inherent powers that 
after the expiration of their terms (purely fictitious 
creations) they may take no action whatever because 
they have lost jurisdiction of the subject matter, it 
would seem that little could be said in support of 
the proposal that the United States Board of Tax 
Appeals, which is not a court and has the most re- 
stricted jurisdiction and limited powers, can legally 
exercise jurisdiction to review de novo a proceeding 
once finally determined by it. 


The matter of whether the Board has or has not 
terms is beside the point. It has no terms because 
the statute does not fix or give the Board power to 
establish them. Having no terms, but being con- 
tinually in session, it would, even if it were a court, 
have no power over its decisions and judgments 
after rendition— People ex rel. Waber v. Wells, 255 
Ill. 450; Fullen v. Fullen, 21 N. M. 212; Grant v. 
Schmidt, 22 Minn. 1; Sweeney v. Sweeney, 179 Pac. 
638; Whitbeck v. Montana Central Ry., 52 Pac. 1098 
(Montana); Coyle v. Seattle, 31 Wash. 181; State 
ex rel. McHatten v. District Court, 176 Pac. 68 (Mon- 
tana); Pace v. Fricklin, 76 Va. 292; Sturdevant v. 
Stanton, 47 Conn. 579, 


In Grant v. Schmidt, supra, it appeared that the 


terms of court had been abolished by statute. The 
Court there said: 


The control of the court over causes coming before it 
(except when retained by statute and except the necessary 
control over its records which every court has) terminates 
with the entry of judgment. 


In Fullen v. Fullen, supra, the Appellate Court, 
after referred to the continuity of session of the court 
below said: 


We have no statute extending the control of the court 
over its judgments after the entry thereof, except in two 
instances, viz., in cases of defaults for a period of sixty 
days, and in cases of irregularly entered judgments for a 
period of one year. 

It follows, both on reason and according to precedent, 
and taking into consideration the necessity for a rule of 
certainty and finality, that final judgments of the district 
court in cases tried without a jury become final when ren- 
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dered, and then and there pass from the further control 
of the court, except in the two instances above mentioned. 
(Italics supplied.) ; 

In Sweeney v. Sweeney, supra, the Court said: 

Undoubtedly, the rule is that a judgment cannot be set 
aside, modified or altered or amended after the term of 
the court at which it was rendered (citations). Now that 
terms of court are abolished, a judgment can be set 
aside or amended only as provided by statute, except for 
fraud or other instances not material here. 

In Whitbeck v. Montana Central Ry., supra, the 
Court held that where the constitution and the code 
recognize no terms of court and abolish them, the 
rule of the common law that courts retain juris- 
diction over their judgments during the terms at 
which they are rendered is inapplicable. It was 
urged there that there being no terms, the trial court 
continued to have jurisdiction indefinitely. The 
Court held, however, that there being no terms, juris- 
diction was lost on the entry of judgment and the 
authority to obtain relief in respect to judgments so 
entered must be found within the statutes. He re- 
ferred to Hayne, New Trials and Appeals, Section 
167, in which the case of Coombs v. Hibberd is relied 
upon as stating the general rule under the Cali- 
fornia practice. Hayne quotes from that case as 
follows: 

When an appealable order has been regularly made, the 
court which made it has no power upon a subsequent change 
of opinion, to set it aside, except in cases provided by 
statute. 

As stated by the Court in Fullen v. Fullen, neces- 
sity requires a rule of certainty and finality. This 
was adverted to in People v. Schenectady, which we 
will discuss at length hereafter, where, speaking of 
the right of the Board of Supervisors to reconsider 
its own determination, the Court said: 

Here, too, mistakes and errors in the reconsideration may 
again occur. If therefore this latter power exists, it ex- 
ists without limit; so that reviews, reversals and recon- 
siderations can be had, and new judgments can be entered 
and recorded by the same body of men, unrestricted; and 
the power remain inexhausted by the exercise. If this can 
be the law, it must be based upon the presumption that 
the last exercise of discretion and judgment is superior in 
power and wisdom to all that have preceded it. This is 
simply absurd. No other inferior jurisdiction in the state 
has ever been held to possess such extraordinary powers. 
Such power is certainly not expressly conferred. It is not 
incident, nor necessary to the exercise of any conferred 
power. (Italics supplied.) 35 Barb. (N. Y.) 408, 423. 


Powers Granted by Law to the Board 


It is to be noted that the act creating the Board 
of Tax Appeals, which describes and defines it as 
an independent agency in the executive branch of 
the Government, grants no power to it to reconsider 
a determination once finally reached, to grant a new 
trial either for errors of law or fact committed, or 
upon the ground of newly discovered evidence. Its 
jurisdiction is limited to the determination of 
whether there is a deficiency in tax or has been an 
overpayment. As said by the Supreme Court in the 
Mayer case, supra, there is a tribunal provided by 
statute which can correct any errors in its deter- 
mination. It follows that having exhausted its juris- 
diction by determining the questions which the 
statute permits the presentation of, it is without power 
to proceed further except by command of the stat- 
ute. ' 
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The Board of Tax Appeals can be best compared 
with boards of equalization or review set up by vari- 
ous State legislatures to pass upon the action of local 
tax assessors. It is said of these boards that “if the 
statute makes no provision for a new trial or rehear- 
ing, the officer or board cannot grant one.” 37 Cyc. 
1097 ; State v. Central Pac. R. R. Co., 21 Nevada 172, 
26 Pac. 225; People v. Schenectady Co., 35 Barb. 
(N. Y.) 408; Ousterhout v. Hyland, 27 Hun. (N. Y.) 


| ; Peo. ex rel. Burhans v. Supervisors, 32 Hun. 607, 
11. 


People v. Schenectady Co., to which we referred 
above, dealt with a Board of Supervisors of this char- 
acter. The views expressed by Mr. Justice Potter 
of the Supreme Court were subsequently unanimous- 
ly approved by the General Term of that court. 
Judge Potter, discussing the question whether the 
Board or a court of inferior jurisdiction has the au- 
thority to reconsider, review and reverse its own 
judicial action when it has once been legally exer- 
cised, says: 


I have been forced to come to the conclusion, upon au- 
thority, that when this board, by a legal quorum of their 
members, had voted upon a resolution “concerning the 
raising of money,” under the statute aythority to appor- 
tion the tax to be raised among several towns and wards 
of the county “as seemed to them equitable and just,” and 
when this vote had been entered by their clerk in the 
book of records so required to be kept by them, they had 
then exhausted their discretion over that subject; that they 
had then executed a judicial act; that such act was in 
effect a judgment, final and conclusive as to any power 
they could exercise over it by way of review or reversal. 

He says further: 

The commissioners having once passed upon the question, 
their powers were all at an end. These powers were quasi 
judicial, The adoption of a specific plan was but another 
name for the rendition of a judgment by a court of limited 
jurisdiction. : 

He refers to various authorities, among them 
Martin v. The Mayor of New York, 20 How. Pre. 
Rep. 86, where it was held that the marine court 
of New York, in the absence of legislative authority, 
had no power to open or vacate its own judgment. 
He said that this appeared to be because the legis- 
lature had granted no express authority to do so, 
and being a court of inferior jurisdiction, the power 
was held not to be incidental to its other powers. 
He goes on to say: 

Boards of supervisors are called bodies of inferior juris- 
diction, that is, their powers are special and limited by 
statute and they must keep strictly within the bounds of 
their authority; they cannot transcend the power con- 
ferred * * *. No power is conferred upon them to review, 
reverse or vacate their own judicial action. They have ex- 
hausted their power in this respect when it has been once 
exercised * * *, (Italics supplied.) 

In answer to the argument that establishment ol 
such a rule, as was enunciated in that case, would 
be greatly inconvenient and impracticable, the court 
said that if such argument was good, it must be ad- 
dressed to the legislature because if greater powers 
were necessary, it was for the legislature to confer 
them and not for the courts. 


It is to be observed that the authority of the 
Board is extremely limited. It is given jurisdiction 
to determine the correct amount of the deficiency and 
of any penalty, additional amount or additional tax 

(Continued on page 354) 
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Basis for Gain or Loss of 


Remainderman 


By GrorceE W. ELWELL * 


realized under Federal revenue acts on sale of 

property acquired by will has been the subject 
of much speculation. The earlier acts were silent 
on the question. Starting with the supposition that 
it was inventory value in the estate of the decedent, 
the Treasury Department was later confronted with 
the decision of the Board of Tax Appeals in the 
Matthiessen case, 2 B. T. A., 921, 
which held that the correct basis 
was the fair market value of the 
property when actually received by 
the taxpayer. Shortly afterward 
this decision was upset by Brewster 
v. Gage, 280 U. S., 327, which re- 
manded the taxpayers to inventory 
value. 

In this state of affairs Congress 
attempted to specify the basis, and 
in Section 113 (a) (5). of the Reve- 
nue Act of 1928 provided as follows: 

If personal property was acquired by 
specific bequest, or if real property was 
acquired by general or specific devise 
or by intestacy, the basis shall be the 
fair market value of the property at the 
time of the death of the decedent. If 
the property was acquired by the de- 
cedent’s estate from the decedent, the 
basis in the hands of the estate shall 
be the fair market value of the prop- 
erty at the time of the death of the 
decedent. In all other cases if the prop- 
erty was acquired either by will or by 
intestacy, the basis shall be the fair 
market value of the property at the 
time of the distribution to the taxpayer. 


This language is retained in the 1932 Act. 


The above provisions were not arbitrary or whim- 
sical. They were based on recognized concepts of 
the common law, thus calculated to follow. the legal 
state of title in those jurisdictions which had not 
modified common law by statute. In this way it 
was believed that the greatest degree of consistency 
with local theories would be obtained which was 
possible for a statute which was to have uniform 
application throughout the entire country, although 
it was manifestly impossible for a single definition 
to accord with the laws of those states which had 
passed diverse statutes in modification of the com- 
mon law. At this point Congress deliberately sac- 
rificed agreement with local laws in the interest of 
uniformity and certainty. 


The reasoning behind these provisions is well 
illustrated by an extract from Newhall, “Settlement 
of Estates” (Massachusetts), 2d edition, pages 13-14, 
as follows: 


One peculiar feature of our system of administration 
should be emphasized in advance. It is the difference in 


* Of Boston, Mass.; member of the Massachusetts Bar; associated 
with Lybrand, Ross Bros. & Montgomery. 
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the treatment of real and personal property, due to the 
collision of the English feudal system with the Roman 
system of administration. In England, under the feudal 
system, land was held of a lord or of the king, and did not 
in its early days descend to the heirs of the holder. Hence 
arose the distinction that while personal property was 
administered in the ecclesiastical courts, dealings with land 
depended wholly upon the feudal law; and when the feudal 
law reached a point where it permitted the inheritance 
of land by the heirs of the holder, this inheritance took 
effect directly and not through the 
medium of the ecclesiastical courts. Ac- 
cordingly, it early became the law that 
while personal property of a deceased 
person passed to his executor or ad- 
ministrator, his real estate descended 
to his heirs. This distinction prevails 
in full force in Massachusetts today, 
although the conditions out of which it 
grew never existed in this country. 


The distinction is more fully 
demonstrated by adding another 
quotation from the same author, at 
page 108, as follows: 

As has been stated before, the execu- 
tor or administrator becomes vested, 
immediately upon his appointment, with 
the title to all the personal property. 
Thus, if there are mortgages, bonds, 
notes, and other securities, the title is 
in’ the executor or administrator, and 
he must make a formal transfer before 
it can vest in a legatee or heir. 

The two foregoing references in- 
dicate the reason for determining 
the basis of real estate at the date 
of death, while that of personalty is 
later. However, in the 1928 Act 
the basis for a specific bequest of 
personalty is also the value at date of death. The 
General Counsel of the Bureau of Internal Revenue 
concludes after reading the congressional debates 
that this was because Congress felt that such be- 
quests also came as of right to the legatee imme- 
diately on the death of the testator. We may, if we 
choose, let it rest on that ground, but there is addi- 
tional reason in the fact that most states have actu- 
ally come so to regard it, and in some, interest on 
a specific legacy runs from the date of death, while 
that on a general legacy starts from a later date, if 
at all. Hence, as to specific bequests of personalty, 
it may fairly be said that by statute the preponder- 
ance of authority has come to recognize the imme- 
diate passage of title as in the case of real estate at 
common law. Thus we are able to square the pro- 
visions of the 1928 Act with the prevailing practice 
in the several states. If we recognize that it is 
impracticable to adapt a Federal statute to the pecu- 
liar provisions of minority states, the 1928 enactment 
would seem at first sight to have been ably con- 
ceived and fully adequate. Where no postponed 
estates are created by the will, this appears in fact 
to be the case. 
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Accordingly, Congress appears to have made clear 
and adequate provision for determining the basis to 
a devisee, legatee, or heir by intestacy, in all cases 
where the property passes free from the imposition 
of intermediate estates. But where there is a will 
providing for a legal or equitable life estate, with 
remainder over, the answer is not so clear. The 
question of the proper basis for the remainderman 
is still shrouded in doubt, and it remains to be seen 
whether the statutory provisions now existing will 
bear such interpretation as will produce an equitable 
result, or whether they compel such construction 
that further enactments are required in fairness to 
taxpayers. 


In G. C. M. 10260, I. R. B. XI-13, published March 
28, 1932, the General Counsel devotes 26 pages to 
a consideration of the proper basis for a remainder- 


man in the light of all enactments, rulings and deci- , 


sions to date, including the provisions. of the 1928 
Act. This memorandum is of great scope, and its 
conclusions important in so far as they are either 
sound or open to attack. It contains three major 
propositions, as follows: 


(1) That the time for valuation of a remainder has not 
arrived as long as the remainder itself is contingent. 


(2) That the “time of the distribution to the taxpayer” 
referred to in the 1928 Act, is not the date of physical 
delivery to the remainderman, but the date of distribu- 
tion by the executor to the trustee. Apparently this, 
in turn, is not the date of physical delivery, but the 
date of allowance of the executor’s account in which 
the distribution of the particular property to the trus- 
tee is recited. 


(3) That where the valuation date is the date of death 
of the testator, the value itself must be reduced to 
present worth by deducting the value of the interven- 
ing estates. 

In view of the uncertain state of the authorities, 
it would appear to the author presumptuous to de- 
clare these propositions, or any of them, clearly 
wrong. However, even a casual reading of G. C. M. 
10260 indicates that the General Counsel has in- 
dulged in a substantial amount of free construction, 
and has attempted to make law for the courts to 
follow. This statement is not intended as a criticism. 
Under the circumstances he had no alternative. At 
the same time, honest criticism of his conclusions 
is peculiarly in order, bearing in mind all the while 
that there is still much ground to be ploughed, and 
that if any of his conclusions are repugnant to one’s 
sense of fairness the remedy may be by new legisla- 
tion rather than by different interpretation of that 
which already exists. The remaining paragraphs of 
this article are an attempt to throw some light on 
the subject, and to furnish a few leads to those who 
may undertake litigation, without indicating too 
specifically what route should be followed to pro- 
duce results ultimately desirable. They will be di- 
rected, by reference to the numbers, to the three 
propositions described above. 


(1) Postponement of the valuation date for a 
contingent remainder until it becomes vested ap- 
pears to the author the only sensible position. In 
the early part of G. C. M. 10260 occurs some loose 
terminology which seems to ascribe a wrong mean- 
ing to the term “vested,” but the proper definition 
is made clear on page .20 of the text. Of course, 
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a remainder may be fully vested while the preceding 
estate is still in existence, although some kinds of 
remainder, in the nature of things, cannot be (see 
Proctor v. Com’r., Mass. B. T. A., Jan. 15, 1932). 
The favoring of postponement is without prejudice 
to the question of whether the vesting should be the 
sole test, either in equity or by necessary construc- 
tion of the statute. 


Postponement of the valuation date while the re- 
mainder is contingent appears at first sight to be 
contrary to the express words of the statute. Sec- 
tion 113 (a) (5) provides that one who takes a devise 
of realty, or a specific bequest of personalty, shall 
use the value at the date of death of the testator. 
In the broad sense there are only three ways of 
acquiring property legally. These are gift, inherit- 
ance, and purchase. By the process of elimination 
we arrive at the conclusion that a remainderman 
takes by inheritance, and this just as truly even 
though for a time his interest may be contingent. 
This is said subject to the possibility that a taking 
by operation of law may qualify as a fourth and 
separate manner, applicable to one with a contin- 
gent remainder which later becomes vested. If such 
a person does not take by inheritance, the statute 
makes no express provision for him. If he does, he 
would seem to be bound by the express language 
of the statute. In that case, none of the considera- 
tions of fairness mentioned by the General Counsel 
would appear sufficient to prevail against it. 


Perhaps the answer is that it would be unconsti- 
tutional to charge a taxpayer with a basis determined 
before his interest became vested. The General 
Counsel very aptly mentions the analogy to cost or 
1913 value, and the constitutional question appears 
formidable at least. 


If neither of the foregoing suggestions is finally 
available, then new legislation would appear desir- 
able to secure a postponement of the valuation date, 
with which the author is heartily in accord. 


(2) In support of his definition of the “time of 
distribution to the taxpayer” the General Counsel 
relies on Webster’s Dictionary. Since this definition 
will be a surprise to most laymen and to some law- 
yers, it will be useful to quote also from legal dic- 
tionaries, as follows: 


The apportionment and division, under authority of a 
court, of the remainder of the estate of an intestate, after 
payment of the debts and charges, among those who are 
legally entitled to share in the same.—Black, 2d Ed. p. 381. 


Distribution is the division by order of the court or 
legal representative having authority, among those en- 
titled thereto, of the residue of the personal estate of an 
intestate, after payment of the debts and charges. 

The term is sometimes used to denote the division of 
a residue of both real and personal estate, and also the 
division of an estate according to the terms of a will, but 
neither use is accurate, the term being technically applied 
only to personal estate—Bouvier, 1926 Ed., p. 294. 

The “distribution” of an estate includes the determination 
of the persons who by law are entitled thereto, and also 
the proportions or parts to which each of these persons is 
entitled—Words & Phrases, p. 2134. 


In Welch v. Boston, 211 Mass., 178, the executors 
of an estate had distributed the entire property to 
the trustees of the residue, but had failed to file their 
account for several years thereafter. The Court held 
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that in the interim the property remained taxable to 
the executors as distribution had not legally been 
made until their account had been allowed. 


The foregoing authorities seem to afford ample 
evidence that “distribution” means, not physical de- 
livery, but something much more nearly akin to 
what the General Counsel contends. It is submitted, 
however, that this does not necessarily place the 
valuation date as coincident with the date of allow- 
ance of the executor’s account. It is also necessary 
for the trustee to file accounts, and until that account 
has been allowed in which he recites the distribution 
of the particular property to the remainderman, it 
may well be argued that the valuation date for the 
latter, as defined by a reasonable interpretation of 
the statute, has not arrived. The authorities cited 
by the General Counsel to the effect that distribu- 
tion to the trustee is distribution to the remainder- 
man do not appear to the author to be controlling 
for tax purposes. In Mulhall & Co., 80 N. H., 196, 
it was said, 

In ascertaining the meaning of any statute, the circum- 
stances under which the language is used, the evil to be 
remedied, the object sought to be attained, and the general 
policy and theory upon which the legislation proceeds are 
material to be considered. 

In Chase National Bank v. U. S., 278 U. S., 327, 
the United States Supreme Court insisted upon re- 
garding only the practical aspects of the case, and 
held that for tax purposes “technical distinctions 
between vested remainders and other interests are 
of little avail.” 


Where a will left real estate to the widow for life 
with a vested remainder to charity subject to be 
divested in case of sale by the widow during her life, 
and she had exercised the right before assessment 
of the estate tax, the Commissioner declined to rec- 
ognize the status of the remainder at date of death, 
and disallowed the charitable deduction, on the au- 
thority of Humes v. U. S., 276 U. S., 487. 


There are many other cases in which the courts 
have disregarded the technical distinctions of prop- 
erty titles in order to give effect, for tax purposes, 
to the practical facts of the case. A trustee’s account 
must make provision for all debts, taxes and costs 
of management, and the remainderman gets only 
what is left. In this sense he fares exactly like a 
residuary legatee where there is no intervening es- 
tate, as to whom the statute provides that the basis 
shall be the value at date of distribution (construed 
by the General Counsel to mean the date of allow- 
ance of the executor’s account). It would, therefore, 
seem that we have sufficient analogy to contend for 
the date of allowance of the trustee’s account. In 
view of this and of the general trend of tax decisions, 
reliance on the doctrine that the trustee represents 
the remainderman for purposes of distribution would 
appear too great an insistence on a technicality. 

When the remainderman takes a vested remainder 
in real estate, or in specific personalty, he must use 
the date of testator’s death for valuation purposes. 
The General Counsel cites several cases, including 
Moffatt v. Heon, 242 Mass., 201, to support the theory 
that a legacy is specific although subject in the na- 
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ture of things to be converted before distribution. 
However, he somewhat weakens his case by remark- 
ing that if distribution to the fiduciary is distribution 
to the beneficiary, it is immaterial whether the 
legacy would be specific as to the latter. As indi- 
cated above, his premise may not hold for tax pur- 
poses, in which case the question again becomes 
important. 

If in all testamentary trusts it were provided that 
all property should be preserved in kind for ultimate 
distribution, the valuation date for real estate and 
specific bequests would be clear. In practice, how- 
ever, the reverse is usually the case. Trustees are 
almost invariably given the right to change invest- 
ments, and if the remainderman receives any of the 
identical property which the trustee originally ac- 
quired, that is an incidental fact which may fairly 
be classed as a coincidence. Therefore, the remain- 
derman cannot reasonably be said to be the recipient 
of a specific legacy. 

The proposal of the General Counsel set forth in 
G. C. M. 10260 as modified by G. C. M. 10698, I. R. B. 
XI-28, page 6, is in effect to deal with all items of 


‘property received by a remainderman as though 


they were distributed to him at the date when the 
trustee first acquired them in their ultimate form, 
thus setting the valuation date for the original prop- 
erty at the date of allowance of the executor’s ac- 
count and that for reinvestments at the date of 
purchase of each identical item. Perhaps the best 
criticism of this method is that until the termination 
of the life estate: there is no certainty that any of 
the identical property will be left on hand. It is 
difficult to conceive of a “distribution,” even as de- 
fined by the General Counsel, as being complete 
before the items to which it relates can be identi- 
fied. Another method, favored by the author is 
to recognize that wherever changes of investment 
are allowed, none of the items are in any practical 
sense specific legacies to the remainderman, and 
hence all should be valued as of the date of allow- 
ance of the trustee’s account in which their distribu- 
tion is recited. It must be recognized that there 
are technical definitions arising out of the law of 
property which, if given effect, would prevent this, 
but there would seem to be strong authority for 
disregarding these in favor of the practical view. 


(3) The theory that a remainderman’s basis, once 
the valuation date was determined, must be arrived 
at by deducting from the value of the properiy the 
present worth of intervening estates, was enter- 
tained by the Treasury Department early in the his- 
tory of income taxation. See S. O. 35, C. B. 3, page 
50 (1920) and I. T. 2076, C. B. III-2, page 18 (1924). 
In G. C. M. 6195, C. B. VIII-1, page 99 (1929) and 
in Griscom v. Commissioner, 22 B. T. A., 979 (1931) 
no such suggestion was made; but in Huggett v. 
Commissioner, 24 B. T. A., 669 (1931) the Board 
applied the rule and stated its belief that it had erred 
in not doing so in the Griscom case. In G. C. M. 
10299, I. R. B. XI-14, published April 4, 1932, ap- 
pears a dictum supporting this rule as the consistent 
theory of the Treasury Department. 


(Continued on page 351) 



















































































































































































































































































































































































































































































































































































































































ANY have been the warnings from the press 

and public officials that we must not divert 

public funds to the aid of individuals. The 
plight of England is cited as proof. Here, we are 
told, is a country virtually bankrupt because it has 
gone on the theory that it is the duty of government 
to support individuals. Here, also, has private initia- 
tive been dwarfed because individuals have come to 
depend upon governmental support. 

It may be necessary, some will admit, to furnish 
a meal, a ton of coal, or a pair of shoes from public 
funds, but they minimize the amount 
of public welfare that really should 
be considered a governmental func- 
tion. Some, indeed, question the 
possibility that the government 
could raise sufficient funds through 
taxation to meet the increasing de- 
mands—just as if aid given through 
private agencies did not have to 
come from the social income as well 
as taxation. 

A government may make provi- 
sion for its defectives, delinquents 
and dependents either by support 
to them as individuals or through 
the establishment of institutions. 
The pension system is practically 
the only example of aid given di- 
rectly to individuals, but when we 
consider institutional aid, are we as 
free from public welfare expendi- 
tures as many would have us be- 
lieve? Have we allowed citizens 
to proceed to work out their own 
salvation without cost to the gov- 
ernment? Or may it not be true 
that the policy of our governments in regard to social 
welfare expenditures is an important factor to make 
unnecessary the type of expenditure against which 
we have been cautioned? A brief survey of our 
public welfare expenditures, both as to type and ex- 
tent, should be of interest, especially at present. 

Our government is an extremely federated one, 
the Federal Government embracing states, these em- 
bracing counties, and so on through townships, cities, 
villages, school districts, etc., until the total reaches 
an almost incredible amount. In the state of Illi- 
nois alone there are more than 16,000 separate politi- 
cal jurisdictions, while the number in the United 
States is in the neighborhood of 285,000. In most 
of these jurisdictions there is a great overlapping 
of functions, and especially is this true of public 
welfare operations. This fact makes complete and 
accurate statistics difficult to obtain. but we can go 
far enough to give some idea of the extent of this 
type of expenditure. 

In the budgets of the forty-eight states the provi- 
sion for public welfare has always occupied an im- 
portant place. As an individual item, it ranks second 
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only to that of education. This does not hold for 
each individual state, however, for in Vermont, 
Massachusetts, Rhode Island, Connecticut and IIli- 
nois expenditures of a public welfare nature exceed- 
ed those for education. In 1929, the last year for 
which statistics are available, 16.6 per cent of the 
expenditures of the states, or a total of $216,000,000, 
went for this item. 

Of the $216,000,000 expended in 1929, $2,251,000 
was for supervision ; $2,537,000 for care of the poor; 
$8,449,000 for the care of children ; $13,211,000 for the 
care of the blind, deaf and 
mute; $17,541,000 for general hos- 
pitals ; -$87,317,000 for the insane; 
$16,404,000 for the feeble minded; 
and $63,585,000 for corrections. 

With a growth in population one 
would naturally expect expendi- 
tures for public welfare to increase. 
But one may not be prepared for 
the fact that in state expenditures 
the per capital expenditures for this 
item increased from 91 cents in 1915 
to $1.79 in 1929. From this average 
of $1.79 there is a wide departure in 
different states as is shown by the 
per capita expenditure of the follow- 
ing states: New York, $2.39; Maine, 
$2.89; Massachusetts, $3.77; Ne- 
vada, $3.54; Iowa, $2.73; Pennsyl- 
vania, $1.73; North Carolina, $0.88; 
Kentucky, $0.86; Mississippi, $0.92 ; 
and Texas, $0.97. ; 

There is evidence, too, that the 
states have not reached the zenith 
in public welfare work, for in addi- 
tion to the above expenditures for 
maintenance and operation in 1929 there was a capi- 
tal outlay of $45,028,000. This was divided almost 
evenly between hospitals and corrections. The value 
of properties devoted to this type of service was 
$733,443,000, which at 5 per cent would make the 
annual carrying charge $36,672,000, and should 
properly be considered a part of the cost. This added 
to the $216,000,000 of current expenses made the 
total cost to the states for welfare work in 1929 in 
excess of $252,670,000. 

The expenditures by the states is only a beginning 
of the story. Who is not familiar with the local 
“poor farm” or “alms house”? In recent years, too, 
local political units have been extending their wel- 
fare work through tuberculosis sanitariums and 
mothers’ pensions. Detailed figures for all such units 
are impossible to obtain, but those for two contrast- 
ing counties will be of interest. 

Champaign County, Illinois, is a prosperous agri- 
cultural community. The largest cities, Urbana and 
Champaign, located together, have a combined popu- 
lation of about 35,000. Yet in spite of all the favor- 
able economic conditions there was spent by the 
county for public welfare work for the two years 
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1929 and 1930 a total of more than $166,000.00, or 
more than 50 per cent of the total expenditures. 
Pauper relief alone received nearly $40,000. 

Notice, now, in contrast the expenditures for wel- 
fare work of Wayne County, Michigan, in which is 
located the city of Detroit. In the budget allowed 
by the supervisors for 1931 there was set aside 
$8,669,000 for welfare work, which sum was about 
one-third the total budget. The following indicate 
some of the more important items: superintendents 
of the poor, $2,815,000 ; mothers’ pensions, $1,151,000; 
care of tuberculosis and other contagious diseases, 
$1,485,000. It must be remembered that these county 
expenditures are in addition to those made by cities 
or other political jurisdictions within the county. 


No recent figures are available for the expenditure 
of all local political jurisdictions for welfare work. 
For the year 1927 the National Industrial Conference 
Board places the amount at $830,700,000. For this 
same year, according to the Bureau of the Census, 
cities of more than 30,000 population spent for wel- 
fare work $106,492,000. The important items were: 
outdoor poor relief, $14,765,000; poor in institutions, 
$11,000,000 ; care of children, $10,166,000 ; general hos- 
pitals, $38,734,000; insane in institutions, $8,017,000; 
and corrections, $18,000,000. 

No figures are available as to the value of proper- 
ties used by localities for welfare work. In 1927 the 
value given for cities of more than 30,000 population 
was $278,179,000. If the ratio of value of property 
to current expenditures will hold for the entire group 
which holds for cities of more than 30,000 popula- 
tion, on the basis of the total expenditures given by 
the National Industrial Conference Board, the total 
value of properties used by local governmental units 
for welfare work would be about $2,000,000,000. 
This, of course, may not hold, but when one consid-. 
ers the number of county poor farms, city hospitals, 
etc., he realizes the value must be large. But if there 
is error, and to insure that it is on the side of con- 
servatism, let us put the value of properties at 
$1,500,000,000. Even at this figure the annual carry- 
ing charge, at 5 per cent, would be $75,000,000. This, 
added to the current expenditure of $830,700,000, 
would make the total cost of welfare work in 1927 
to local governmental units $905,570,000. 

The above is not the whole picture but rather rep- 
resents the condition in states and localities before 
the unemployment emergency came into existence. 
Just how much this has added to welfare expendi- 
tures it is difficult to say, but it has certainly been 
responsible for a marked increase in many budgets. 
The state of New York, in a special session, voted 
an increase of 50 per cent in the income tax rates 
with the expectation of increasing the revenue from 
this source by $20,000,000, this sum to be used for 
unemployment relief. More recently Wisconsin 
doubled her income tax rates, the additional receipts 
to be used for a similar purpose. The department 
of public welfare of the City of New York is asking 
for an increase in its 1932 budget of nearly $7,000,000, 
the total of which, when mothers’ pensions, old age 
relief, etc. are included, will not fall far short of 
$20,000,000. 

The City of Detroit is in the maelstrom of the 
unemployment debacle, and the demands for relief 
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have greatly increased the expenditures of the city 
for public welfare. In 1930 the sum spent for health 
and welfare was $8,012,000, while in 1931 it was 
$17,771,000, an increase of more than 100 per cent in 
asingle year. In contrast, the public welfare expend- 
itures of the City of Cleveland increased from 
$2,772,000 in 1930 to $3,273,000 in 1931. In Boston, 
a city in which the public treasury meets more than 
90 per cent of the cost of welfare work, the expendi- 
tures increased from $6,517,000 in 1929 to $8,170,000 
in 1930. 

The expenditures of the Federal Government can- 
not, of course, be left from our consideration. The 
principal item in the Federal budget in the nature of 
welfare expenditure has to do largely with war vet- 
erans and retirement funds. Hospitalization, pen- 
sions, insurance, in addition to the retirement funds, 
are the most important items in a $946,000,000 appro- 
priation of the Federal government for 1932. An 
increase of $9,500,000 may be noted in the pension 
fund allotted to Civil War and Spanish American 
War veterans. 

There may be some question as to whether some 
items included in the above should be classed under 
public welfare. But if allowance be made of a few 
million dollars more or a few million dollars less, 
the fact will not be altered that it has been the policy 
of governmental units in the United States to spend 
vast sums for the welfare of individual citizens. 
From the above calculations it appears that the total 
annual cost to states and localities, without the addi- 
tions occasioned by the present emergency, is in 
excess of over $1,150,000,000. If to this be added 
the $946,000,000 expended by the Federal govern- 
ment, we have the staggering total of more than 
$2,000,000,000. In this, however, is not included any 
carrying charge upon the value of properties owned 
by the Federal Government. 

England may have sinned grievously in her aid to 
individuals, but let him who is without sin cast the 
first stone. Certainly we cannot say that our gov- 
ernments have followed the policy of allowing such 
needs to be met through private initiative. Not that 
private initiative has not done much. Here, again, 
no record is available of the total dispensed by fra- 
ternal, religious, and other types of organizations. 
As an indication of the result of private initiative, 
the sums dispersed through community chest organi- 
zations is significant. The amount raised by the 
chest of Los Angeles in 1931 was $2,718,000; of San 
Francisco, $2,318,000; of Washington, D. C.,, 
$2,003,000; of Detroit, $3,664,000; of St. Louis, 
$2,202,000; of Cincinnati, $2,422,000; of Cleveland, 
$5,415,000; and of Philadelphia $3,239,000. The 
grand total for the 314 cities that raised a chest bud- 
get was in excess of $79,000,000. 


Since to spend public money for public welfare 
involves no new principle in our governmental fi- 
nance, a question or two of some pertinence may be 
raised. Granted that a considerable expenditure of 
funds must be made to give relief to the unemployed, 
shall this be done through the treasuries of private 
organizations or through the treasuries of govern- 
mental units? The fact must not be overlooked that 
in either case the funds are paid from the pockets of 

(Continued on page 348) 

























































































































































































































































































Litigation Prospects Under the New 
' Federal ‘Tax Law 


Part Ill 


Prohibition of Tax Avoidance Transfers 
[’: SECTION 901 of the 1932 Act we find imposed 


a tax upon the transfer of stock or securities by 

a United States citizen or resident, or by a 
domestic corporation, to a foreign corporation? as a 
“paid-in surplus” or as a “contribution to capital.” 
This provision is in principle similar to Section 
112(k), hereinbefore discussed,” as its obvious pur- 
pose is to prevent the removal of capital accretions 
from the taxing jurisdiction of the United States to 
foreign countries. Such accretions, if severed in the 
United States and distributed there in cash or other 
forms of dividend, would naturally require tax 
payments by the recipients. As in Section 112 (k), 
Section 901, by virtue of Section 902, contemplates 
that the Commissioner of Internal Revenue be em- 
powered to determine that the tax is not applicable, 
if prior to the transfer it is established to his satisfac- 
tion that the transfer is “not in pursuance of a plan 
having as one of its principal purposes the avoidance 
of Federal income taxes.” 

In this respect Section 904, pertaining to the pay- 
ment and collection of this tax, contains a provision 
not appearing in Section 112 (k), viz., that the tax may 
be “abated, remitted, or refunded if after * the trans- 
fer it has been established to the satisfaction of the 
Commissioner that such transfer was not in pur- 
suance of a plan having as one of its principal 
purposes the avoidance of Federal income taxes.” 
It will be recalled that Section 112 (k) requires, in 
effect, that, prior to any exchanges or distribution 
made in connection with a reorganization involving 
a foreign corporation, it be established to the Com- 
missioner’s satisfaction that one of the principal pur- 
poses is not income tax avoidance, if the foreign 
corporation is to be recognized as a corporate entity 
for the benefit of the exemption provisions of Section 
112. The taxpayer may conceivably contend, there- 
fore, that because of the power given to the Com- 
missioner by Section 904 to consider the purpose of 
transfers after their consummation, Congress in- 
tended him to have the same authority with respect 
to reorganizations under Section 112 (k). 

Otherwise viewed, the difference in the provisions 
of the two sections may suggest a policy to distin- 
guish between the relief to which the taxpayer is 
entitled in the form of exemption where he has en- 
deavored without official sanction to effect a cher- 
ished tax-free transaction, and the consideration 
which should be given him when the result of the 





* Assistant United States Attorney, New York, N. Y. 

1 Or to a foreign trust or foreign partnership. The tax (25 per cent 
of the excess of the value of the transferred stock or securities over 
the adjusted basis in the transferor’s hands as determined under Section 
113 of the Act) is also imposed on transfers by a domestic partnership 
or “by a trust which is not a foreign trust.” 

2 Tue Tax Macazine, issue of August, 1932, pp. 288 and 310. 

3 Italics supplied. . 


By WALTER H. SCHULMAN * 


action without the Commissioner’s approval is not 
merely to deprive him of a possible exemption but is 
actually to subject him to a new tax. In practical 
effect, the distinction may appear to be one without 
a difference to the taxpayer who feels that these 
sections of the law unduly impede his legitimate 
business ventures. In this connection, we should 
mark that the issue primarily raised by these sec- 
tions is not whether the acts of the taxpayer consti- 
tute illegal tax evasion, subjecting him to penalty; 
but is whether his acts deprive him of an exemption 
or impose a mew tax on him because Congress has 
expressed the intent, in certain situations, to make 
him pay a price for the avoidance or attempted avoid- 
ance of income taxes. 

The Courts have had occasion to draw the line 
between legitimate tax avoidance and illegal tax 
evasion. The distinction, though capable of general 
definition, does not readily lend itself to a categorical 
confinement. Congress has not attempted to place 
in the Act a categorical “income tax avoidance” 
which would make automatically operative the 
“excise” tax imposed by Section 901. On the con- 
trary, it has left to the taxpayer an opportunity to 
show that what might without explanation appear 
to government officials to be principally an income 
tax avoidance plan is not such in fact. Therein 
would appear to lie the ground of dispute between 
the taxpayer and the Government.‘ 

In this situation, facts will be the fulcrums 
decision. Manifestly the inferences made by the 
taxpayer from the evidence adduced by him and the 
conclusions drawn by the Government from that 
evidence and such additional evidence as it has on 
hand will on occasion clash. Undisputed facts may 
possibly produce different conclusions concerning one 
of the principal purposes of a reorganization or trans- 
fer transaction involving a foreign corporation, trust 
or partnership, according to the conflicting viewpoints 
of the taxpayer and the Government. Although the 
administration of Sections 901 to 904 and Section 
112 (k) may in course of time develop factual pre- 
cedents of aid in the disposition of subsequent 
problems, the cases arising thereunder will rest 
mainly on their own bottoms. This condition is to 
be expected in a field of contest wherein the purposes 
of transactions are under consideration. 


Contests under Gift Tax Conceivable 


Examination of the provisions of Title III of the 
1932 Act discloses that the Gift Tax, in respect ol 
some of its sections, is a possible source of contest 





4The express prohibition of tax avoidance in certain situations by 
Congress would not seem to be chargeable with unconstitutionality, 
when we consider that Congress in effect merely reaches the transaction 
employed for tax avoidance by a form of excise tax leveled directly 
against it. 
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Section 501, the tax is imposed on the transfer of 
property by gift during the calendar year “by any 
individual, resident or nonresident.” Subsection (b) 
of that section declares that the tax shall apply 
whether the gift is direct or indirect and whether the 
gift is in trust or otherwise. Such declaration mani- 
fests the purpose of the taxing power to forestall 
assertions by the taxpayer that transfers of his prop- 
erty in various circumstances are not gifts. The 
opportunity for questions of fact or of law to arise 
concerning the substantial nature of transactions 
executed by the taxpayer is again present. 


With respect to nonresident aliens, the gift tax 
“shall apply to a transfer only if the property is 
situated within the United States.” [Section 501 (b)]. 
This provision would, therefore, seem to furnish a 
source of contest as to whether a nonresident alien 
must include in his return of gifts for the calendar 
year the transfer of certain types of property by 
gift. Questions in this regard may conceivably arise 
over the treatment to be given to gifts of stocks 
and bonds, or of “intangible” property of whatever 
description. Similar problems will no doubt be 
recalled in the controversies between taxpayers and 
the Government over the situs of property of a non- 
resident alien decedent for estate tax .purposes. 
Though the Supreme Court has considered various 
situs theories in taxation cases, the situs questions 
raised by the estate tax provisions of the Federal 
Revenue Acts have not been conclusively determined 
by that body. In so far as a resolution of those 
questions might be deemed to present an analogy 
controlling the situs of gifts under the gift tax, there 
would appear to be questions that the nonresident 
alien donor might see fit to raise. 


Section 503 appears to be a source of dispute be- 
cause of its provision in substance that the value of 
property transferred “for less than an adequate and 
full consideration in money or money’s worth” shall 
be deemed to be a gift subject to gift tax to the ex- 
tent that it exceeds the value of the consideration 
given for it. Obviously three possible grounds of fac- 
tual contest exist under this section: (1) the determina- 
tion of what is “an adequate and full consideration” 
for specific property transferred by the taxpayer; (2) 
the ascertainment of the value of the property trans- 
terred; and (3) the fixation of the value of the con- 
sideration actually given by the transferee for the 
property. 

With respect to (1), it would seem clear that fair- 
ly complicated problems are a possibility, due to the 
taxpayer’s conception of what is, subjectively, ade- 
quate and full consideration for his property, as 
opposed to governmental views based upon different 
standards. The factual contest in this regard may 
conceivably be tinged with legal factors involving 
contemplation of the adequacy of the consideration 
essential to make a binding contract under the law 
of the state or country in which a contract to transfer 
is made or is to be performed. In this type of contest, 
the evidence adduced by the taxpayer or by the Gov- 
ernment will, of course, be of prime importance. 


between the taxpayer and the Government. Under 
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Concerning(2), above mentioned, we may observe 
that the valuation problems involved are akin to 
those in other fields of Federal taxation and mani- 
fest the same opportunity for the taxpayer’s ulti- 
mate resort to the courts for determination of the 
fact questions presented by valuation disputes. 


Regarding (3), above mentioned, we may note 
the same type of valuation problems as discussed in 
respect of (2) in the preceding paragraph. They 
may, however, possibly be complicated by the neces- 
sity of evaluating the consideration furnished by 
the transferee in the form of “promises,” “undertak- 
ings,” or property which may not strictly be called 
“tangible.” 

The lien for the gift tax provided by Section 510 
would appear to be capable of raising issues between 
the taxpayer and the Government. This section 
makes the donee personally liable for such gift tax 
as is not paid when due to the extent of the value 
of the gift received by him. The property constitut- 
ing the gift is, however, freed from the lien if the 
donee sells it to a “bona fide purchaser for an ade- 
quate and full consideration in money or money’s 
worth.”*> It is apparent that fact questions may arise 
as to whether the recipient from the donee is a “bona 
fide purchaser.” In addition, the above discussed 
possible issue concerning the determination of “an 
adequate and full consideration” may be present. 


The Estate Tax as a Source of Contest 


In basic structure the Estate Tax under the 1932 
Revenue Act remains the same, with the result that 
the litigation experienced in the past may be ex- 
pected to obtain, especially insofar as questions of 
fact relative to the value or identity of property 
may arise. Examination of the 1926 Revenue Act, 
as amended by the Acts of 1928 and 1932, will dis- 
close a considerable number of changes, of which 
the existence may only be mentioned here, as a full 
understanding thereof is to be gained only by a care- 
full consideration of the law in its details. In sub- 
stance, the changes involve: enlargement of the 
gross estate by specific inclusion therein of property 
interests which were not expressly defined as in- 
cludable therein under prior law; a broader delimita- 
tion of the period for which the decedent may be 
considered to have retained possession or enjoy- 
ment ® of property which he has at any time trans- 
ferred by trust or otherwise, or with respect to which 
he has retained the right “in conjunction with any 
person to designate the persons who shall possess 
or enjoy the property or income therefrom”; de- 
duction from the gross estate, to compute the net 
estate, of the value of property transferred to the 
decedent by gift within five years prior to his death, 
provided that the decedent can so identify the prop- 
erty and a gift tax under the Revenue Act of 1932 
was in respect of the property finally determined 
and paid by or on behalf of the donor, but only in 
the amount finally determined as the value of the 
property in determining the value of the gift and 

5In such event, the lien attaches ‘to all the property of the donee 


(including after acquired property), except any part sold to a bona fide 


ae for an adequate and full consideration in money or money’s 
worth. 


® Including the right to the income from the property. 
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“only to the extent that the value of the property is 
included in the decedent’s gross estate.” 


Issues are still possible as to whether a decedent 
has within two years prior to his death made a trans- 
fer of property in contemplation of death. Under the 
Gift Tax transfers without “an adequate and full 
consideration” would be subject to tax. For Estate 
Tax purposes such transfers, if made within two 
years prior to the transferor’s death, are deemed, 
unless the contrary is shown, to be made in con- 
templation of death. It is thus apparent that factual 
contests in respect of the Gift Tax may in certain 
situations involve practically identical facts in 
dispute with respect to the total gross estate subject 
to the Estate Tax. 


Contests Concerning Credits 


Under Section 131, taxpayers are still allowed 
credits for taxes paid to foreign countries or to any 
possession of the United States, “if the taxpayer 
signifies in his return his desire to have the benefits 
of this section.” The section is practically the same 
as its 1928 precursor, but would seem to give the 
Commissioner of Internal Revenue greater expressed 
power to determine the allowable credits. In this 
respect, attention is called to subsection (e), Proof 
of Credits, which appears to be new in form. It will 
be observed that the credits provided by Section 131 
(a) and (b) are to be allowed “only if the taxpayer 
establishes to the satisfaction of the Commissioner” 
certain specified facts as well as “all other informa- 
tion necessary for the verification and computation 
of such credits.” The section would therefore seem 
to be a potential source of contest between the tax- 
payer and the Commissioner concerning the proper 
accounting methods for the purpose of computing 
the foreign tax. The well established income tax 
maxim, “income is a matter of fact and not of book- 
keeping,” may well play an important part in the 
viewpoints of the taxpayer or of the Commissioner. 
The probative force of the evidence adduced by the 
taxpayer will be a most important consideration in 
the determination of his right to the credits claimed, 
when we consider that the subject-matter of the 
dispute will largely concern matters not readily ac- 
cessible because of their distance from the scene of 
litigation. 


Manufacturers’ Excise Taxes 


The various excise taxes imposed upon manufac- 
turers, producers, and importers may be expected 
to produce some measure of litigation between tax- 
payers and the Government. The provisions of the 
law imposing these taxes may be said to be reason- 
ably meticulous in the details of classification set 
forth to define the revenue sources in this field. 


In the matter of classification, the manufacturers, 
producers, or importers in the trades and industries 
affected may possibly entertain conceptions of the 
articles or materials produced by them which, from 
their viewpoints, would constitute them of a char- 
acter not defined by the scheme of classification in 
the statute. No suggestion is here intended that the 
statutory classification is inaccurate. Only ex- 
haustive study of conditions, concepts, and ter- 
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minology in the trades or industries subject to these 
excise taxes would provide a reasonable starting 
point for conjecture concerning the appositeness of 
the classification. 


In Sections 618 and 619, the taxpayers will find 
a Congressional endeavor to forestall excise tax 
avoidance by expressing, in effect, an intent to apply 
the excise taxes to transactions which, if not thus 
inhibited, would afford methods of disposal of various 
articles free of the excises levied on sales in the 
ordinary course of business. Under Section 618, leases 
of articles are to be considered sales * for the purposes 
of the excise taxes. Furthermore, the Commissioner 
of Internal Revenue is by Section 619 given the 
power to determine for certain purposes the price 
of an article as the basis of the tax. In respect of 
articles sold at retail, on consignment, “or sold 
(otherwise than through an arm’s length transaction) 
at less than the fair market price,” the Commis- 
sioner is empowered to determine “the price for 
which such articles are sold, in the ordinary course 
of trade, by manufacturers or producers thereof.” 
The possibility of contest in this situation would 
seem to be present as to the fixation of the price 
“in the ordinary course of trade” and the determina- 
tion of “an arm’s length transaction.” 

Both Section 620, entitled “Sale of articles for 
further manufacture,” and Section 622, entitled “Use 
by manufacturer, producer, or importer,” may con- 
ceivably be potential sources of contest between 
taxpayers and the Government. Here, again, the con- 
ditions and practices in the particlar trade or industry 
affected must be carefully considered for reasonably 
accurate prognostication of the courses the litiga- 
tion may take. 


Conclusion 


There are undoubtedly a substantial number of 
features of the 1932 Revenue Act, other than those 
discussed herein, which might be called well-springs 
of litigation by taxpayers who feel that in their 
peculiar circumstances the shoe pinches too hard. 
Our consideration must, however, be limited here 
to those aspects of the law which are of greater 
interest because of their more universal effect, their 
novelty, or their financial importance. 


Looking back on the topics treated herein, we cannot 
fail to apprehend that in general structure the 1932 Act 
is a characteristic piece of Federal tax legislation. The 
Government’s financial necessity has made its im- 
press on those sections of the law which on their 
face declare the desire to frustrate previously exist- 
ing possibilities of tax avoidance. In practical result, 
this is a negative alternative to the imposition of 
taxes, new in form or heavier in rate, in addition to 
those provided by the Act. Prior to the passage 
of the 1932 Revenue Bill, it was generally under- 
stood that an effort would be made to close so-called 
“loopholes” as well as to devise new sources ol! 
revenue. Though the present tax burden be not 
loved, it could constitutionally have been heavier. 


(Continued on page 342) 


TSubsection (c) of Section 619 apparently contemplates that install- 
ment sales with the passing of title in futuro, and conditional sales be 
re = the excises imposed on sales of articles specified by Title IV 
of the Act. 
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The Status of the General 


Property Tax in Illinois 


WO recent court decisions in Cook County, 
Illinois have attracted nation-wide attention to 
the tax situation in Chicago and vicinity, and 

have also created a renewed interest in general prop- 

erty tax problems. In one of these decisions Judge 

Jarecki of the Cook County Court held the 1928 and 

1929 property tax assessments in Cook County to 

be illegal and void, for the reason that the assess- 

ments violated the statutes of IIli- 


By Haro.tp HucHEs * 


$15,000,000,000.00 worth of taxable personal property 
to the 1930 assessment rolls, such property having 
been omitted from the rolls for that year. The 
Court also ordered the re-assessment of personal 
property which had been underassessed for the same 
year. The latter case has been appealed to the 
Supreme Court of Illinois and is now pending. As 
a result of these decisions, many persons are inquir- 

ing into the theory and application 





nois and Section 11, Article 9 of the 
Constitution of Illinois, in that vast [ 
amounts of taxable personal prop- 
erty had been deliberately, syste- 
matically and fraudulently omitted 
from the assessment rolls by the 
Board of Review in those years.* 

In the case of James E. Bistor et 
al. v. McDonough,? decided on April 
8, 1932, the Illinois Supreme Court 
discredited the Jarecki decision by 
holding the 1929 assessment in 
Cook County, Illinois, to be valid, 
under the long standing rule that 
neither the omission to assess nor 
the undervaluation of one kind or 
class of property will invalidate the 
assessments upon other property 
in the same jurisdiction.* In the 
opinion of the Court, the framers of 
the constitution could not have in- 
tended that an omission to assess 
certain property should have the 
effect of invalidating taxes levied 
upon other property which had 
been properly assessed. Judge Jarecki’s decision, 
overruled by the Illinois Supreme Court in an 
oral opinion in April 1932 (People v. Cesar), would 
have permitted ministerial assessing officials to de- 
feat the collection of taxes by omissions to assess 
or by the undervaluation of taxable property, whether 
made intentionally or negligently. Such power has 
not been conferred upon these officials. The written 
opinion of the Illinois Supreme Court in the case of 
People ex rel. McDonough v. Lillian Cesar, July 26, 
1932, validating the 1928 and 1929 assessments of 
property for taxation in Cook County places delin- 
quent taxpayers in a weak position. 

In the second decision * a writ of mandamus was 
granted by the Superior Court of Cook County or- 
dering the Board of Review of that County to add 


* Of the Chicago Bar. -_— : 

1In the Matter of the Application of Geo. F. Harding, County Treas- 
urer, for Judgment and Order of Sale Against Lands, Etc. Dec. 31, 1931. 

2181 N. E. 417. y 

® Chicago, Burlington and Quincy Railroad Co. v. Frary, 22 Ill. 35; 
Schoefield v. Watkins, id. 66; Merrill v. Farris, id. 303; Munson v. 
Minor, id. 595; Metz v. Anderson, 23 id. 410; Dunham v. City of 
Chicago, 55 id. 357; Du Page County v. Jenks, 65 id. 275; Spencer 
& Gardner v. People, 68 id. 510; People v. Lots in Ashley, 122 id. 297; 
First Nat. Bank of Urbana v. Holmes, 246 id. 362. | 

— v. Board of Review, Jan. 11, 1932, Illinois Corp. Tax Ser. 
p. 392B. 
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a, of the general property tax. 

oF | The general property tax has 
been for many years the principal 
source of state and local revenue in 
practically every jurisdiction in the 
Union. It has been criticized, per- 
haps more than any other tax in 
view of the fact that it has borne 
the major part of the burden in the 
program of raising public revenue. 
However, a system of taxation 
must be appraised in part by its 
results. Admitting the defects of 
the general property tax and its 
inequities under present-day forms 
of evidences of ownership of wealth, 
it is still questionable whether an- 
other tax system under the same 
conditions would have worked as 
satisfactorily in the past as the 
general property tax. In view of 
modern financial developments, the 
large proportion of wealth repre- 
sented by intangibles, and the fail- 
ure of the general property tax, 
even under favorable conditions, to result in a fair 
distribution of the cost of government between in- 
tangible and tangible wealth, it is natural that a 
system of taxation based upon present economic 
conditions is being demanded. 





The Illinois Tax System 


Illinois derives its revenue from many sources, in- 
cluding the general property tax, the gasoline tax, 
the motor vehicle registration or license taxes, the 
domestic corporation organization tax or initial fee, the 
foreign corporation license tax, the annual domestic and 
foreign corporation franchise tax, the capital stock tax, 
the inheritance tax, a railroad property tax, the foreign 
insurance company tax, a tax on the stock of state 
and national banks, and a variety of business license 
taxes, but the major part, or roughly speaking, about 
80 per cent, of the whole tax burden is borne by 
the general property tax. 

The general property tax is imposed by the Illi- 
nois Constitution, Article IX, Section 1. This sec- 
tion states that “every person and corporation shall 
pay a tax in proportion to the value of his, her or 
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its property—such value to be ascertained by some 
person or persons, to be elected or appointed in such 
manner as the general assembly shall direct and not 
otherwise.” An important point about this section 
of the Constitution, (excluding the term corpora- 
tions) is that it became law in 1818 when there were 
no corporations, and very little intangible property. 
The Constitution of 1870 altered the property tax 
system by including the property of corporations. 
In many urban communities of Illinois the general 
property tax is practically the sole source of rev- 
enue to-day, notwithstanding the presence of much 
intangible property. Although about 80 per cent of 
the tax burden is carried by real estate, such property 
represents little more than one-third of the wealth 
of the community. 


Administration of the General Property Tax 


In Illinois the general property tax is administered 
by the State Tax Commission consisting of five of- 
ficers appointed by the governor. Among the pow- 
ers of the commission is the direction, supervision 
and equalization of the valuation and assessment of 
property throughout the State between the different 
counties. ‘The commission assesses railroad prop- 
erty known as railroad track and rolling stock as 
well as the capital stock, including the franchise of 
all companies or associations incorporated in Illinois 
except companies or associations organized for man- 
ufacturing and mercantile purposes, mining and the 
sale of coal, printing, newspaper publishing, breed- 
ing of stock and banking. One of the powers of the 
commission is that it may in any year order a re- 
assessment of all real and personal property or any 
class of personal property in any county or assess- 
ment district thereof. 


Insofar as the local administration of the general 
property tax is concerned, in counties under town- 
ship organization except Cook and St. Clair Coun- 
ties, the town assessor makes the original assessment 
subject to the supervision of the county treasurer 
and final review by the board of review. St. Clair 
County has a board of five elected assessors who 
are charged with the assessment of property in such 
county. St. Clair County also has a board of review 
of three members. In townships not lying wholly 
within the limits of one city in St. Clair County, 
the township assessor elected by the people acts as 
ex-officio deputy assessor in the township. In all 
townships of Cook County not lying wholly within 
the limits of one city the town assessor, likewise 
elected by the people, acts ex-officio as deputy as- 
sessor. In counties not under township organization 
the county treasurer acts ex-officio as the county 
assessor and the original assessment is made by the 
deputies, appointed by the county treasurer. Cook 
County has a county assessor at present and a board 
of appeals consisting of two members. The board 
of review in counties other than Cook and St. Clair 
is composed of three members, a chairman of the 
board of supervisors and two other members ap- 
pointed by the éounty judge. In counties without 
township organization it is provided that the board 
of county commissioners shall constitute the board 
of review. 
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In counties under township organization, the 
county treasurer is the county collector and in coun- 
ties not under township organization the sheriff is 
ex-officio the collector. 


The proper administration of the general property 
tax has always been a problem. The assessment pro- 
cedure has often been careless while deliberate fail- 
ure to assess certain property or the intentional 
overassessment or underassessment of property has 
caused some property to bear an undue hardship 
while other property has escaped its fair share of 
the burden. In order that the assessment process 
and valuations be uniform it is necessary that re- 
sponsibility for the review and equalization of the 
work of the assessors rest with some definite indi- 
vidual. As heretofore mentioned, in Cook County, 
Illinois, assessment responsibility now rests with 
the County Assessor in place of the discarded Board 
of Assessors. The position of County Assessor was 
created by the Kelly Bill, enacted on March 8, 1932, 
which also abolished the Board of Review of Cook 
County. The duties of the County Assessor include 
not only the assessment of real and personal prop- 
erty but also the hearing of appeals as a member 
of the board of appeals composed of two additional 
members besides the assessor, one appointed by the 
Governor of Illinois and the other appointed by the 
President of the Cook County Board. 


Events Leading to the Chicago Tax Muddle 


In May of 1928 the State Tax Commission or- 
dered the Board of Assessors and Board of Review 
of Cook County to make a reassessment of real 
estate in said county. This order came after the 
1927 assessment roll had been held illegal by 
the Circuit and Superior Courts of .Cook County 
as well as by the Illinois Supreme Court, on the 
ground that the work of the Board of Assessors and 
Board of Review was fraudulent and corrupt. The 
Board of Assessors and Board of Review refused 
to obey the order of the Tax Commission. Finally, 
by the end of 1928, the State Supreme Court had 
sustained the order of the Tax Commission compel- 
ling the Board of Assessors and Board of Review 
to make a reassassment. Incidentally, the Board of 
Assessors and Board of Review had previously re- 
fused to publish tax lists by street name and house 
number and to mail these lists to taxpayers as or- 
dered by the Tax Commission in January, 1928. Leg- 
islation was enacted at a special session of the 
Legislature compelling the Board of Assessors and 
Board of Review to publish such lists, and it was 
these lists with their inequalities, published after a 
delay of several months, which caused the Tax Com- 
mission to order a reassessment. As a result of the 
above mentioned events, Cook County, the city of 
Chicago and the State were without authority to 
collect taxes based on the 1927 valuations of prop- 
erty. 

The State Tax Commission issued two rules de- 
signed to safeguard the public. The first of these 
rules compelled the Board of Assessors to make 
use of a permanent appraisal card system, on which 
each parcel of land would be appraised to show the 
land value, the building value and the manner in 
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which these values were determined. The rule also 
called for the printing of an assessor’s manual in 
which would appear the various types of buildings 
and the best known methods for determining the 
value of such buildings. The preparation of land 
maps to indicate standard unit foot values deter- 
mined by local assessment officers and the calling 
of public meetings for the purpose of public dis- 
cussion and community expression of opinion on the 
standard unit foot values entered on the standard 
unit value maps were also provided for by this rule 
of the Tax Commission. The second rule concern- 
ing the Board of Review of Cook County called for 
triplicate copies of the appraisal card, one for the 
State Tax Commission, one for the Board of Review 
and one for the Board of Assessors. It also pro- 
vided that complaints be made in writing by the 
property owner or his agent; that all changes in 
valuation made by the Board of Review should be 
recorded, reasons being given for the changes and 
with no erasure of the original assessment; that the 
Board of Assessors must receive a duplicate of the 
complaint before such complaint could be heard by 
the Board of Review. 

The Board of Assessors and Board of Review also 
waited six months before attempting to make a re- 
assessment. Finally, after seven months spent in 
making revaluations the 1928 tax bills were ready, 
a total period of about twenty-two months, includ- 
ing the period of procrastination in publishing the 
tax lists, having elapsed from the time of the order 
for a reassessment until the reassessment was ac- 
complished. The Tax Commission was of the opin- 
ion that all of this work should have been 
accomplished in seven or eight weeks. 

While the reassessment procedure was thus in 
progress, the Chicago public was enjoying a tax 
vacation so to speak. The municipal government, 
however, was finding it increasingly difficult to pay 
salaries and bills. The reassessment received the 
praise of several tax authorities and was upheld by 
the courts. It also served to make the public more 
conscious of the unfair burden on real estate under 


present law and gave impetus to agitation for re- 
lief. 


Distribution of the Tax Burden 


The philosophy of taxation by which taxes are 
levied, assessed, collected and justified is based upon 
two principal theories. These theories are first, the 
benefit doctrine, and second, the principle of ability 
to pay. 

According to the benefit theory a tax may in jus- 
tice be levied, assessed and collected to the extent 
of the value of the protection or benefit afforded 
property by the government. The gasoline tax is 
an example of the application of the benefit prin- 
ciple, i. e., the user of public highways presumably 
pays in proportion to the amount of benefit he re- 
ceives. Police and fire protection and other public 
benefits justify taxation on that basis. 


As for the canon of ability to pay, Adam Smith was 


of the opinion that “the subjects of every state ought 
to contribute toward the support of the government, 
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as nearly as possible in proportion to their respec- 
tive abilities; that is in proportion to the revenue 
which they respectively enjoy under the protection 
of the state.” The ability theory as well as the 
benefit theory are thus both embodied in Smith’s 
first canon of taxation. The ability theory was based 
on the idea that taxpaying ability is closely related 
to or intimately connected with the ownership of 
property. Asan abstract principle practically every- 
one concedes the soundness of the doctrine of abil- 
ity to pay. The difficulty is in applying the principle 
to actual taxes. 

An analysis of the benefit theory discloses the 
fact that the protection of real and tangible personal 
property or use of public property is not the only 
basis upon which a tax may be justified. Protection 
of the person and of intangibles is also a basis for 
imposing taxes. Insofar as the ability theory is 
concerned, it may be said that the ownership of 
real property and tangible personal property is not 
wholly indicative of the tax-paying ability of the 
owner. Income is now regarded as an important 
measure of equitable tax liability. Many profes- 
sional men own no real property and very little 
tangible personal property, yet their incomes may 
run into several figures. 


Real Estate Relief 


Proposals made for relieving real estate of the 
excessive portion of the total tax levy imposed upon it 
involve, in general, a broadening of the tax base in 
order to include such persons and property as do not 
fairly share in the cost of government. 


Among the specific remedies which have been 
offered is the imposition of an income tax. A\l- 
though an amendment to the Illinois Constitution to 
expressly permit the levy of a graduated income tax 
was defeated in the November, 1930, election, the 
Legislature enacted a personal income tax law in 1931. 
If this law should be held constitutional, it is prob- 
able there will follow a strong demand for exemp- 
tion from the property tax of personal property of 
various kinds, such as household goods, clothing 
and intangibles. In view of the unsatisfactory ad- 
ministration of the capital stock tax, the income tax 
may be extended to corporations. 


Another source of revenue which appears to have 
increasing favor is a luxury sales tax. Examples 
of this form of tax are levies on the sale of tobacco, 
soft drinks, jewelry, confectionery, and admissions 
to places of amusement. 


More important, however, than the imposition of 
replacement taxes to the revenue system now in 
operation, at least for ordinary expenses, is the re- 
duction of expenditures through the centralization 
of assessment responsibility, the elimination of 
jurisdictional overlapping by legislative bodies, the 
prevention of duplication in assessment, and the 
elimination of waste of public funds. 

Cook County (Illinois) has made a fair beginning 
in the direction of centralizing responsibility through 
the appointment of a County Assessor. The ap- 
pointment of the same group of tax and other of- 


(Continued on page 346) 
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Taxability of Income from Government 
Securities Purchased at a Discount 


HE position of the Bureau of Internal Revenue 

in the matter of the taxability of income re- 
ceived in connection with state or municipal securi- 
ties issued at a discount has recently been changed, 
and this change affects a statement made in an ar- 
ticle which appeared in the August issue of The 
Tax Magazine entitled “Relative Tax Advantages 
of Tax-free and Taxable Bonds,” by Mr. James L. 
Sayler of the Chicago Bar. 

Under General Counsel’s Memorandum 1455, C. 
B. VI-1, 87, and prior rulings, discount on munic- 
ipal securities issued at a discount is, as pointed out 
by Mr. Sayler, treated as tax-exempt income only 
in the case of original purchasers of such securi- 
ties from a state or municipality who hold the se- 
curities to maturity. That ruling, however, was 
modified by General Counsel’s Memorandum 10452, 
XI-23-5499, which holds that the exempt status, for 
Federal income tax purposes, of discount received 
in connection with state or municipal securities 
should be treated in the same manner as discount 
on Treasury bills. The manner of treatment of 
discount on Treasury bills is set out in Treasury 
Decision 4276, VIII-2 C. B. 83, as follows: 

Accordingly, in the case of an original purchaser from the 
Government who holds a Treasury bill to maturity, the 
entire amount of the discount at which the bill was issued 
is exempt from income tax. Ifa bill is sold before maturity, 
each respective holder is entitled to treat as exempt from 
income tax that proportion of the amount of the discount 
at which the bill was issued which the number of days 
(computed on an actual calendar-day basis) the bill was 
owned by him bears to the total number of days (com- 
puted on an actual calendar-day basis) from the date of 
the issuance of the bill to the date of its maturity. In 
other words, the amount of the discount at which the bill 
was issued is to be apportioned among the holders ac- 
cording to the periods of their holdings. The gain from 
the sale or other disposition of a Treasury bill (that is, 
the excess of the amount realized therefrom less discount 
from the date of acquisition to the date of its disposition 
over the cost or other basis of the bill) is taxable as 
ordinary income. A loss from the sale or other disposi- 
tion of a Treasury bill (that is, the excess of the cost or 
other basis of the bill over the amount realized therefrom 
less discount from the date of acquisition to the date of its 
disposition) is allowable as a deduction. * * * 

The tables prepared by Mr. Sayler for appraising 
the relative investment advantages of tax-free and 
taxable bonds, which were published in the August 
issue of THE Tax MAGAZINE, are most appropriate 
in consideration of government bonds with a market 
price at or near par and which were issued at or 
close to par. 

The tax-free feature of government bonds applies 
to the coupon rate plus a share of the discount, if the 
bonds were originally issued below par. The margin 
of error that may result from applying the yield 
percentage of government bonds to Mr. Sayler’s 
tables where such bonds yield at the market price 
more than the coupon rate plus the allowable 
amortized discount, as prescribed in G. C. M. 10452, 
XI-23-5499, is pointed out in a communication from 
Mr. Arthur Hogan of New York. 

By way of concrete example, Mr. Hogan takes the 
case of the New York City 3 per cent bonds, due 
in 1935, which are selling at a price to yield ap- 
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proximately 5.50 per cent to maturity. Application 
of this yield to Mr. Sayler’s tables would indicate 
that in the case of an investor in the million dollar 
class a yield of 14.86 per cent on a taxable bond 
would be necessary to net as much after the Federal 
income tax as on the municipal bond. However, the 
New York City 3s of 1935 were issued originally at 
par or at a discount so small that when spread over 
the period from the date of issue to maturity they 
may be regarded as having been issued at par. The 
result is that of the yield of 5.50 per cent at the 
current market price only the coupon rate of 3 per 
cent is in fact tax-free. Hence, according to Mr. 
Hogan’s figures, the equivalent rate in a taxable 
bond is something like 10.56 per cent, instead of 
14.86 per cent. 


New York University Conference on 
Taxation 


OMPLETION of preliminary details of a Na- 

tional Conference on the Relation of Law and 
Business, with Specific Emphasis on Taxation, Re- 
adjustment of Governmental Expenditures and 
Problems of Public Credit, has been announced by 
Frank H. Sommer, dean of the School of Law and 
John Madden, dean of the School of Commerce, New 
York University. | 

This is the second of a continuing series of con- 
ferences on the relation of law and business spon- 
sored by these two schools. The first conference 
dealt with the anti-trust statutes. The present con- 
ference is to be held during the first week in Decem- 
ber in the University Auditorium at 37-41 West 
Fourth Street. 

Explaining the scope of the conference and the 
reasons prompting its calling at this time, the Com- 
mittee on Management through Alison Reppy, di- 
rector of the Conference, said: 

Problems of governmental finance, local, state, national 
and international, affected by the present business depres- 
sion and vitally affecting it in turn, have been under direct 
discussion for many months. Out of these discussions have 
come conflicting programs and measures. No clear and 
generally acceptable comprehensive line of action has re- 
sulted. There is agitation for drastic reduction of govern- 
mental expenditures, and just as strong a demand for 
increased governmental appropriations for loans to busi- 
ness enterprises, and for public works designed to aid busi- 
ness recovery or to provide for the unemployed. There is 
agitation for additional war veterans’ relief, on one hand, 
and demand for modifying and curtailing relief now granted, 
on the other. Action is taken by governing bodies, in one 
direction, only to be frequently followed by countervailing 
action in the opposite direction. Reduction of the burden 
of taxation is generally advocated, and at the same time new 
taxes are being continually laid. It is quite generally ar- 
gued that this is no time to incur new public loans and yet 
hundreds of millions of dollars of new loans are being 
floated continually. Rates of taxation are raised while the 
issuance of tax exempt bonds is increased. Fairness in 
taxation is urged, and yet unfair, double and multiple taxa- 
tion is imposed on some group and under some conditions 
through the conflict and overlapping of Federal, state and 
local taxes and taxing jurisdictions. The result is chaos 
fraught with inequities. 

In part, this condition is due to the fact that the financial 
problems of our national, state and local governments have 
been considered and dealt with in piece-meal fashion, 
usually in connection with some specific situation of more 
or less narrow scope and of emergency nature, such as the 
sudden appearance of a deficit in the budget of our national 


(Continued on page 347) 
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GITATION for a complete overhauling of the 1932 

Revenue Act, with the substitution of a general 
manufacturers’ sales tax for the twenty-four miscel- 
laneous taxes, is growing as the time for the next session 
of Congress approaches. Fostered by the rising tide of 
confusion over the excise taxes, and dissatisfaction with 
what in many quarters are viewed as discriminatory 
qualities of the 1932 Act, this movement may overcome the 
inertia of Congress during the short session and the gen- 
eral dread of hasty tax legislation. 

Adoption by Pennsylvania’ of an “emergency sales tax” 
and the apparent success, from a revenue angle, of the Mis- 
sissippi sales tax are factors used by the proponents of the 
levy of a general manufacturers’ sales tax by the Federal 
Government in divining the trend. They assert that, since 
the House Ways and Means Committee has already pre- 
pared, during the last session, the form of the law, the only 
debate necessary, once the principle of the tax is accepted, 
will be over the exemptions. They give the general sales 
tax the attributes of simplicity, painlessness and general 
application, as compared with the more complex nature of 
the present “nuisance” taxes, as arguments in its favor. 

The vigorous opposition which caused the defeat of the 
sales tax last winter is far from voiceless, however, and 
will be difficult to overcome. The main objection pre- 
sented to a general sales tax is its failure to follow the 
“ability to pay” principle of taxation, in that, as but one 
example of inequality, a general sales tax would apply to 
the major part of the gross income of those with small 
earnings, who compose the great majority of the popula- 
tion, while in the case of those with larger incomes, the 
major portion of such incomes would not be subject to the 
tax, both because the proportion of the income above 
necessary spendings is greater and because expenditures 
are largely for services and accommodations which escape 
a tax resting on commodity sales. In the contention that 
sales taxes imposed upon necessities violate not only the 
principle of ability to pay but also the principle of equality 
of sacrifice, the opposition to such taxes, which includes the 
American Federation of Labor, has the support of leading 
economists, 

The Administration, so far as it has spoken on the 
question of a general sales tax, appears to be of two minds. 


During the Ways and Means hearing last winter, Secretary 
Mills said: 


“You have never known a more bitter opponent than 
I have been to a general sales tax.” 


Perhaps the Secretary’s opposition was overcome, how- 
ever, by the apparent success of the House bill in eliminat- 
ing “pyramiding.” In any event, President Hoover, it will 
be recalled, strongly advocated the manufacturers’ tax in 
his sudden visit to the Senate last May during the closing 
days of tax debate. What the Administration attitude in 
December will be it is impossible to predict, but it may be 
expected to depend largely upon whether the present law is 
able to produce budget-balancing revenue. The first tax 
returns indicate that it probably will. 


Income, estate and gift taxes are unlikely to be changed 
by Congress. What revenue they will produce will be 





The Pennsylvania Sales tax is specifically designated as an emer- 
gency tax and is limited under the Act (Act No. 53, Acts of 1932, 
approved August 19, 1932) to the six months’ period ending February 
28, 1933. The rate of tax is 1 per cent and is imposed upon sales of 
tangible personal property. The tax is collectible from vendors. Vendor 
is defined as “every natural person, association or corporation who or 
which sells tangible personal property to a consumer or to any person 
for any purpose other than for resale, but the term ‘vendor’ shall not 
include vendors who sell their own farm products.” 


largely a matter of conjecture until after the returns in 
March, 1933. 

The Bureau’s regulations on the estate, gift and income 
taxes are not expected to be ready before January 1, 1933, 
although a Treasury Decision covering the essential details 
of consolidated returns is probable in October. 

Dissatisfaction over the present tax law centres chiefly 
around the check tax and the toilet preparations tax, 
although the levies on furs, stock issues and electricity are 
creating nearly as great difficulty. 


Definition of a “Manufacturer” 


TT. interpretative division of the General Counsel’s 
Office and the Bureau are now engaged in formulating 
the answer to one of the most important questions under 
the 1932 Act—who is a manufacturer? A furor of excite- 
ment has been caused, particularly in the cosmetic industry, 
by the informal ruling of the Bureau on this question some 
weeks ago, and some of the best legal talent of the country 
has been in conference at the Bureau attempting to prevent 
the adoption of the policies expressed in the ruling. 

Briefly the ruling, promulgated as Informal Ruling 
No. 33, holds that a wholesaler or distributor is the manu- 
facturer where: 


(a) he owns the formula, and has B manufacture goods 
for him under the formula, package the goods and place 
his label on the goods, which he sells under his trade name 
or trade mark; 


(b) he buys goods in bulk, packages and labels them 
himself, and holds himself out as the manufacturer; 


(c) he furnishes the labels, individual containers for fin- 
ishing and completing into the commercial package the 
product made by B, the manufacturer, under B’s formula. 


The Bureau is relying largely upon article 2 of Regula- 
tions 44 under the 1917 Revenue Act, which defined a 
manufacturer as 


“A person who prepares an article in final marketable 
form and sells or markets it. If goods partly manufac- 
tured by one person are further manufactured by an- 
other before being marketed to consumers for use, the 
latter is the manufacturer for the purpose of the tax. 
This applies, for example, to bulk goods that require to 
be bottled or otherwise prepared to put them into sal- 
able condition * * *” 


It is also apparently relying upon a line of cases, headed 
by Carbon Steel Comp. v. C. G. Lewellyn, 251 U. S. 502; 
Warner-Patterson v. U. S., 68 Ct. Cls. 237; Klepper v. Carter, 
286 Fed. 370 (322 CCH par. 2457.04), Rech-Marbaker Co. v. 
Lederer, 263 Fed. 593 and Foss-Hughes Co. v. Lederer, 287 
Fed. 150 (322 CCH par. 2457.06). In these cases, a broad 
definition was given to the word manufacturer. 


At this writing (September 1, 1932), the Bureau had not 
definitely determined whether or not to adopt its informal 
ruling and give the policies expressed therein the finality 
of a Treasury Decision. It is apparent, however, that what- 
ever way it rules, the final decision must be made by the 
courts, because it is bound to step on some toes. Because 
of this fact, and because of the importance of the question, 
particularly in view of the possibility of a general manu- 
facturers’ sales tax, a brief review of the authorities and 
Regulations may be pertinent. 


There are really two questions involved: what consti- 
tutes the “manufacture” and “production” of a taxable 
article, and under what circumstances does a wholesaler or 
distributor become the manufacturer, for purposes of tax, 
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even though he does not perform the labor constituting 
manufacture? 

a. Is packaging and labglling of bulk goods a manufac- 
turing process? 

There is basis for contending that, contrary to Informal 
Ruling 33, the packaging and labelling of a taxable article 
cannot of themselves constitute a wholesaler a manufacturer. 

In Anheuser-Busch Brewing Ass’n v. U. S., 207 U. S. 555, 
the Supreme Court said, in a customs case: 


“Manufacture implies a change, but every change is 
not a manufacture, and yet every change in an article is 
the result of treatment, labor and manipulation. But 
something more is necessary * * * There must be 
transformation; a new and different article must emerge 
‘having a distinctive name, character and use.’ This 
cannot be said of the corks in question [they had been 
put through a three-day process of cleaning, bathing and 
drying]. A cork, put through the claimant’s process, is 
still a cork.” 


The Supreme Court, in another case, gave examples of 
what it considered manufacturing to be. The question in 
Hartranft v. Wiegmann, 121 U. S. 609, was whether shells, 
from which the outer layer had been taken by acid, and 
the second layer by emery wheel, were manufactured shells. 
The court held they were not, saying: 


“They were still shells. They had not been manufac- 
tured into a new and different article, having a dis- 
tinctive name, character and use from that of a shell. 
The application of labor, either by hand or by mech- 
anism, does not necessarily make an article a manu- 
factured article, within the meaning of the terms used 
in the tariff laws.” 


It then gave some examples, citing cases, of processes 
that were not manufacturing processes: washing and scour- 
ing wool; cleaning and ginning cotton; cutting and baling 
hay; turning up copper plates at the corners, and cutting 
marble into blocks for more convenient shipment. As an 
example of a manufacturing process it cited the creation of 
shoes by allowing the sap of the India rubber tree to 
harden upon a mold. These shoes, it said, were manu- 
factures, because they were usable in that shape as a shoe, 
and had been put “in a new form, capable of use and 
designed to be used in the new form.” 

To use the cold cream example, cold cream, in a barrel 
at the factory, is as capable of use as cold cream as when 
placed in the jar. Packaging makes the use easier, but 
does it change the character of the use any more than 
baling hay, cutting marble, or washing or scouring wool? 

A more recent decision in point is Thurman v. Swisshelm, 
36 Fed. (2d) 350 (322 CCH par. 2457.055), where the dis- 
tributor bought Ford cars and Ames bodies, and switched 
the bodies. He was held not to be the manufacturer, for 
purposes of tax. The Circuit Court of Appeals for the Sev- 
enth Circuit said: 


“We do not believe that this simple substitution of 
one body for another upon a complete automobile rises 
to the dignity of ‘manufacturing’ or ‘producing’ auto- 
mobiles, any more than would the substitution of 
high-priced balloon tires for ordinary tires which may 
have been part of the original equipment.” 

As to the difficulty of the process, the court said: 

“The uncontradicted evidence is that the substitution 
of one body for the other involved an exceedingly 
simple operation which could be performed by anyone 
who knew enough to remove a bolt by unscrewing a 
nut.” 


What greater difficulty there may be in packaging prod- 
ucts such as cosmetics is not known by the writer, but 
there does not seem to be a change of form such as would 
constitute a manufacturing process, under the above judi- 
cial interpretations. 


The Precedents on Which Bureau Relies 


The decisions which, on first glance, appear to support 
the Bureau ruling reveal, upon close analysis, much differ- 
ent situations. In Carbon Steel Comp. v. Lewellyn, supra, 
the plaintiff claimed that it was not the manufacturer of 
munitions and consequently not liable for tax on its net 
profits. Most of the manufacturing was done by a sub- 
sidiary, to whom the plaintiff furnished steel, which it made 
into the form of slugs, furnished transit plugs, fixing screws 
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and copper tubing. It retained title to the goods, and con- 
trolled the manufacturing. The Supreme Court decided the 
case largely on the basis of the practical situation. ‘“Plain- 
tiff’s contention,” it said, “reduces the act to a nullity, on 
account of the ease of its evasion. Besides, the petitioner 
minimizes what it did.” 


Further, the Court found fhat the subsidiary was the 
plaintiff's agent: “It is, after all, but a question of the kind 
or degree of agency—the difference between ‘servants and 
agents,’ and ‘brokers, dealers, middlemen, or factors.’ ” 


It will be noted that what the petitioner in the above 
case furnished became part of the taxable shell, which was 
a new and different article, having a distinctive name, char- 
acter and use. A jar or bottle, furnished by the wholesaler, 
does not become a part of the taxable article, and does not 
change the essential nature of the taxable article. 


The situation in Klepper v. Carter, supra, was also different 
from the situations described in Informal Ruling No. 33. 
There, the plaintiff had bought truck chasses from the A 
Company and truck bodies from the B Company, and had 
assembled the two, creating an article which hitherto had 
not existed before—a completed truck. He was held to be 
the manufacturer. As the court in Thurman v. Swisshelm 
says of the Klepper case: “The facts are different [from 
those in the Thurman case] in that there no truck figured in 
the transaction until the parts had been assembled, while 
appellees bought the completed automobile, upon which the 
tax had already been paid.” 

The Foss-Hughes Co. v. Lederer case was decided on the 
basis of agency. It was a case of the assembly of a truck 
body and truck chassis by the person held to be the manu- 
facturer. The court said: 


“Unquestionably an automobile truck was produced. 
The maker of the chassis did not produce it; neither did 
the manufacturer of the body. One of the three parties 
concerned was the producer (if there was one), and he 
must be the plaintiff. The only escape from this conclu- 
sion is that no one of them was the producer, but it was 
a joint product ofall. The taxpayer is the one who both 
produces and sells. This plaintiff admittedly sells, and 
it is through it that what it sells is brought into exist- 
ence. The fact that it does not make the chassis or body, 
and does not even assemble, is not controlling—‘facit per 
alium facit per se’.” 

Here it will be seen that the “producer” created the tax- 
able article—the truck. The packager, however, does not 
create the taxable article—it is already created, when it 
reaches his hands. Nor does the case where the wholesaler 
furnishes the jars and labels appear to be any different, 
since neither the jars or labels go into the creation of the 
taxable article. The tax is not laid on the jars and labels— 
it is on the cold cream. 


b. Under what circumstances does a wholesaler or distribu- 
tor become the manufacturer, even though he does not perform 
the labor constituting manufacture? 


There are situations where the “manufacturer,” for pur- 
poses of tax, is not the one performing the process of 
“manufacture,” as defined by the cases. Where “A” manu- 
factures a taxable article for “B” under a labor and material 
contract, “B” is generally the manufacturer. A good exam- 
ple of this type of situation is Warner-Patterson v. U. S., 68 
Ct. Cls. 237. In this case, the plaintiff had exclusive license 
to sell lenses (which were patented); he furnished the 
molds to certain manufacturers, and complete specifica- 
tions. At the time of ordering, he determined the price, 
based on the cost of raw materials, plus a specified profit. 
The manufacturers could make lenses only for plaintiff, and 
were subject to his orders. The Court decided that he was 
the manufacturer of the lenses. 

The plaintiff clearly was the principal in the Warner- 
Patterson case, and the manufacturers the agents. They 
were not independent contractors; quite logically, the prin- 
cipal should pay the tax. 

On the other hand, where the manufacturers are inde- 
pendent contractors, it appears that they are the taxable 
manufacturers. In DeWeese Corp. v. U. S., the plaintiff 
bought cabs from the Auburn Co., under contract, whereby 
it paid the manufacturer the cost of materials, plus a speci- 
fied profit. The court held that the contract was one of 
purchase and sale, and did not make the purchaser the 
manufacturer, saying: 





Th 
Nort! 
appez 

Th 
turer. 
indep 
or di 
pend 
test a 









1€ 
n- 
on 
er 


he 
nd 
nd 


ve 
as 
ur- 
er, 
Lot 


ant 
33. 

A 
iad 
ad 
be 
21m 
om 
| in 
rile 
the 


the 
uck 
nu- 


ced. 

did 
ties 
he 
clu- 
was 
oth 
and 
<ist- 
ody, 


per 


tax- 

not 
n it 
saler 
rent, 
the 
=>1s— 


ribu- 
form 


pur- 
ss of 
anu- 
terial 
xam- 
S., 68 
sense 
| the 
‘ifica- 
price, 
yrofit. 
F, and 
2 was 


urner- 
They 
prin- 


inde- 
ixable 
aintiff 
ereby 
speci- 
ne oO 
ar the 








September, 1932 





“The Cab Company neither made nor produced. It did 
not hire the Auburn Company to manufacture cabs ex- 
cept as an incident of and to effectuate sales agreed 
upon. To that extent, every purchase of a non-existent 
article from a manufacturer, such article to be of his own 
workmanship, requires him to make it up. Nor was the 
agreement a material and labor contract, by which I 
presume the revenue agents meant an agreement to fur- 
nish labor and materials in the manufacture of the cabs.” 


This case was decided by the District Court for the 
Northern District of Ohio on December 10, 1931, and no 
appeal was taken by the respondent. 

The test, then, apparently is: Were the actual manufac- 
turers agents of the wholesaler or distributor, or were they 
independent contractors? 
or distributor is the taxable party; if the latter, the inde- 
pendent contractors alone must pay the tax. This is the 
test applied by the Supreme Court in Carbon Steel Company 
v. Lewellyn. 

The division line between an independent contractor and 
an agent is often difficult to ascertain, but it apparently 
depends upon the degree of control exercised by the prin- 
cipal. If the principal not only directs what shall be done, 
but how it shall be done, agency is present. As the Supreme 
Court said in Casement v. Brown, 148 U. S. 615 at 622, “The 
will of the companies was represented only in the result 
of the work, and not in the means by which it was accom- 
plished. This gave the defendants the status of independ- 
ent contractors.” Cf. also New Orleans, M. & C. Railroad 
Company v. Hanning, 82 U. S. 15 Wall. 649. The fact that 
materials are furnished by A, does not prevent the employee 
from being an independent contractor. Ennis v. Baumann 
Rubber Co., 91 Conn. 425; 99 A. 1031; Carter v. Berlin Mills 
Co., 58 N. H. 52, 42 Am. R. 572; Benedict v. Martin, 36 Barb. 
(N. Y.) 288. 

If Ruling 33 means by the term “formula” the means by 
which a result is to be obtained, then it-is perhaps correct 
in holding that the owner of the formula is the manufac- 
turer. The ruling, however, appears to be too broad, even 
in this regard. A formula may or may not prescribe the 
means by which the product is to be made, and each case 
should be decided on its own facts. The furnishing of 
materials, particularly materials that do not become com- 
ponent parts of the taxable article, nor change its form, 
should not, it seems, make one who otherwise would be 
an independent contractor an agent. 

The mere holding oneself out as the manufacturer cannot 
change the situation. The absence of any definition of 
manufacturing implies its ordinary acceptation. Dewey v. 
U. S., 178 U.S. 510; U. S. v. Wigglesworth, 2 Story 369, Fed. 
Cas. No. 16,690. 

Webster’s New International Dictionary defines the verb 
“to manufacture” as “to make (wares or other products) 
by hand, by machinery, or by any other agency; to produce 
by labor, especially now, according to an organized plan 
and with division of labor, and usually with machinery.” It 
defines a “manufacturer” as one “who manufactures.” 

The Bureau has recognized this definition. By T. D. 
2795, issued February 26, 1919, it added to Article 2 of Regu- 
lations 44, quoted in part above: 


“Where baseball bats or other sporting goods taxable 
under subdivision (f) of section 600, or syrups or ex- 
tracts taxable under subdivision (a) * * *, are pre- 
pared in final marketable form by A, who marks or labels 
them only with the name or trade-mark of B, who on 
their being delivered to him sells them without further 
manufacture to his own customers, if the transaction 
between A and B is an actual sale of the article and not 
merely the employment of A by B to manufacture them 
as his agent at a specified profit, A is the manufacturer 
who is liable for the tax. Article 2 of Regulations 44 
cannot be construed as adopting for such cases any of 
the provisions of Article 21, an article relating to medici- 


nal preparations held out as remedies or sold under a 
trade-mark.” 


Article 21 dealt with Sec. 600(h) of the 1917 Act, taxing 
medicines “held out or recommended to the public by the 
makers, vendors, or proprietors thereof” as proprietary 
medicines. It described as the manufacturer the person 
whose name appears as the maker, or who holds out the 
medicine as a proprietary medicine. 
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Obviously the Bureau did not regard the vendee whose 
label appeared on the taxable article as the manufacturer 
thereof. 

If the writer has interpreted the above-cited cases cor- 
rectly, the Bureau, in Informal Ruling No. 33, has defined 
the term manufacturer far too broadly. The mere packag- 
ing of bulk goods should not make the packager the manu- 
facturer; the furnishing of jars, labels and wrappings does 
not, of itself, make an independent contractor a manufac- 
turers’ agent, and the ownership of a formula or the sale 
of goods under a trademark will not in every case operate 
to make the owner or vendor the person liable for the man- 
ufacturer’s tax. 

A new element enters into the discussion, however, 
through the enactment, in the 1932 Act, of Sec. 619. “This 
section provides that “in determining, for the purpose of 
this title, the price for which an article is sold, there shall 
be included any charge for coverings or containers of what- 
ever nature, and any charge incident to placing the article 
in condition packed ready for shipment * * *.” 

It-is difficult to see, however, that this section affects the 
definition of a manufacturer or producer. It goes only to 
the basis of computation of the tax, not to the question of 
who is taxable. Nor does it make jars and other containers 
taxable articles, but merely provides that their cost shall be 
figured in when the tax is computed. 

When the wholesaler furnishes the bottles or jars, he is 
not furnishing taxable articles. And if he incurs no expense 
therefor, it is difficult to see why the price of the containers 
should, in such a case, be added in computing the tax. The 
statute requires the addition to the sales price of the article 
only “any charge for covering and containers.” If no 
charge is made, then there is nothing to add. 
: The Bureau, in going back to the 1917 Regulations, seem- 
ingly is changing the policy of intervening years. Article 7 
of Regulations 47, issued May 5, 1919, dropped the provision 
of Article 2 which held the bottler of bulk goods the manu- 
facturer thereof. It also followed T. D. 2795 in holding that 
baseball bats and pianos sold under A’s label when manu- 
factured by B created a tax liability in B. In the 1924 


edition of Article 7, the Bureau gave some examples of a 
“manufacturer :” 


“A, a chassis manufacturer, sells a chassis in a knock- 
down condition, but complete as to all component parts. 
B, a dealer, assembles these component parts into a 
complete, usable chassis, without further manufacture, 
and sells the chassis. A is the manufacturer. A, a 
dealer or jobber, contracts with B for the manufacture 
of a taxable article whereby A furnishes B all or a por- 
tion of the material to be used and pays B for the labor 
plus a specified profit. A is the manufacturer. A, a 
dealer or jobber, owns a patent, trade-mark, formula or 
recipe for a taxable article, and contracts with B for the 
manufacture thereof, the contracts specifying that B can 
manufacture the article only for A, that A will take the 
entire output, and that it will be sold by A as the manu- 


facturer, B’s name not appearing on the article. A is the 
manufacturer.” 


The first example comes closest to the situations de- 
scribed in Informal Ruling No. 33. There is no further 
manufacture of a taxable article, but merely an assembly. 
The second example is distinguishable in that the materials 
furnished by A go into the manufacture of the taxable arti- 
cle and there is a labor and material contract. The third 
situation is the Warner-Patterson case, discussed supra. 

The regulations under the 1926 Act provided: 


“A manufacturer is generally a person who (1) actu- 
ally makes a taxable article, or (2) by changes in the 
form of an article produces a taxable article, or (3), by 


the combination of two or more articles produces a tax- 
able article.” 


It will be seen that a bottler does not make a taxable 
article. Neither does he change the form of the taxable 
article—the cold cream is still cold cream. Nor is he com- 
bining two or more articles to produce a taxable article. 
The taxable article is the cold cream, and it is still cold 
cream, whether in the factory in bulk, or on a boudoir table. 

This discussion does not attempt to be complete, particu- 
larly with regard to the earlier regulations of the Bureau. 
Within the next few weeks, the Bureau will have made its 
official ruling on the question, and discussion will be aca- 

























































































































































































































































































































































































































































































































































































































































































































































































































































































demic, until after the courts have finally passed upon the 
important matter, which they will most certainly have to do. 


The Check Tax 


| Ament wet bale T. D. 4344, promulgated to dissipate the 
confusion over the taxability of orders drawn by a 
company by itself and to be paid by a bank, has not 
entirely succeeded. The difficulty now appears to be 
mainly a practical one. The Treasury has ruled that the 
orders are non-taxable only if the bank is under no obli- 
gation to the drawer direct or implied to pay such instru- 
ments and is without authority to charge the amount 
thereof against an account of the drawer. 

Banks are unwilling to enter into agreements of the 
necessary nature which give them little or no recourse 
against the drawer after payment. Such agreements are 
being drawn, however, which lawyers believe will both 
satisfy the Treasury Department and the banks. 

The Bureau is holding that trade acceptances and prom- 
issory notes made payable at a bank are taxable under the 
check tax. 


Soft Drinks 


T= dilution of a finished or fountain syrup by the 
addition of a simple syrup creates a taxable article, 
according to the Bureau, and the person so diluting is held 
to be the manufacturer. A finished or fountain syrup is 
defined to be the syrup actually used in compounding the 
drink at the soda fountain. If, however, the dilution is 
made by the addition of water to create a soft drink, the 
product is not taxable as a finished or fountain syrup. 


Electrical Energy 


| apne Sedan energy furnished printers, binders, type- 
setters, lithographers, engravers, envelope manufac- 
turers, newspapers, publishers, laundries, cleaners, dyers, 
solely for consumption in the plants is not furnished for 
domestic or commercial consumption, the Bureau holds 
informally. Electrical current furnished a common carrier 
at its shops, yards, and at freight and passenger stations 
on its line is not taxable, but furnished to its office build- 
ings at general headquarters and division and district head- 
quarters and in off-line territory is taxable. 
Representative Condon of Rhode Island recently wrote 
the Bureau, protesting against the collection of the elec- 
trical energy tax based on the minimum charges made for 
service where less energy was used. He based his protest 
on the language of the statute, which imposes the tax on 
“the amount paid * * * for electrical energy,” asserting 
that the minimum charge is a service charge, and that the 
tax should apply only on the basis of the energy consumed. 
The Bureau takes a different attitude, following Article 
40 of Regulations 42, to the effect that “the tax attaches 
to all amounts paid for electrical energy for domestic or 
commercial consumption irrespective of whether any of 
the energy paid for is actually used. In other words, the 
tax is due on all payments for electrical energy whether in 
the form of a minimum charge, a flat charge, or otherwise.” 


Lubricating Oils 


Ww. a manufacturer of lubricating oil purchases oil 
from another refiner for resale in the form as pur- 
chased, it is not the manufacturer, and its vendor is not 
entitled to an exemption certificate under Sec. 620 of the 
Revenue Act, regardless of the fact that the purchaser is a 
manufacturer of lubricating oil. The exemption allowed by 
Sec. 620 applies only when the article sold is to be used as 
material in the manufacture of a taxable article or as a 
component part of a taxable article, to be manufactured or 
produced by the vendee. Similarly, manufacturers of auto- 
mobiles may not purchase lubricating oils under an exemp- 
tion certificate where the oil is expended or consumed in 
manufacturing processes and does not become a com- 


ponent material or a finished product subject to tax under 
Title IV. 


Where a particular oil has both lubricating and non- 
lubricating uses, it is taxable unless (1) it is put into a 
channel of consumption or distribution for a use other 
than that of lubrication under a name identifying it for 
such use, and (2) the manufacturer obtains from the pur- 
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chaser a certificate to the effect that the oil will be used 
by the purchaser for a stated purpose other than that of 
lubrication, according to informal rulings of the Bureau. 


Automobile Parts 


T HE Bureau considers that brake lining sold in rolls is 
not taxable as an automobile accessory, but when cut 
to length to fit certain cars, it is taxable. Ball bearings 
and roller bearings are not subject to tax, except when sold 
on an automobile or automobile truck. Battery hydrom- 
eters and battery fillers are likewise exempt. 


Conveyances . 


| Br gee executed by masters in chancery, sheriffs, clerks 
of court and like officers to cover transfers of prop- 
erty sold under a foreclosure or execution, are subject to 
the stamp tax on conveyances. Partition deeds, except 
where one or more of the partitioners are taking a share 
of greater value than his undivided interest, or where con- 
sideration is given, are exempt. 

Where a mortgagor, owning a piece of property worth 
$10,000, delivers a mortgage for $5000, securing a loan of 
that amount on a bond, and later gives the mortgagee a 
deed to the property in the belief that the property is at 
the time worth no more than $5000, the stamp tax applies, 
even though the bond and mortgage is not cancelled. The 
Bureau states: 


“Although the mortgage deed may remain uncancelled 
of record, the debt which the mortgage was originally 
given to secure, whether in turn cancelled or not, is no 
longer recoverable, and it is the disappearance of this 
debt as an asset to the mortgagee that is the considera- 
tion or value of the interest in property conveyed.” 


Where a state law requires the deposit of a sheriff’s deed 
with the register of deeds because of the mortgagor’s right 
to redeem, the deposit of the deed will not require addi- 
tional stamp tax. 

If A deeds real estate to a bank, in trust for the benefit 
of A, and there is no consideration, the conveyance tax 
does not apply. The Bureau considers that the use of the 
term “sold” in Section 725 of the 1932 Act imports the 
transfer of the absolute or general title for a valuable con- 
sideration or price. 

In computing the basis of the tax, in case of deeds by 
defaulting mortgagors, there must be ineluded the sum 
secured by the mortgage, plus accruing interest plus any 
costs incurred in connection with the conveyance of the 
property if paid by the mortgagee. The amount of taxes 
or paving liens need not be computed, even though as- 
sumed by the mortgagee. 


Stock Issues and Transfers 


| A case where a corporation changed its 500,000 shares 
of no par value stock to 500,000 shares of $1.00 par stock, 
the basis of the exchange being one share of $1.00 par stock 
for each share of no par stock outstanding, the tax im- 
posed by Section 723 does not apply. Should, however, the 
capital of the corporation be increased, either by the trans- 
fer of surplus to capital account, or otherwise, as a result 
of the change, the tax will apply on the issue to the extent 
of the increase. 

Stockholders exchanging their old certificates for the 
new will not incur the transfer tax, but any exchange of 
certificates to a name other than that of the surrendering 
stockholder will incur this tax. 

Where no par value stock is issued, the tax is measured 
by the actual value, to be determined by the market price 
of each share. In the absence of a market price, the actual 
value of the assets, as shown by the books of the corpora- 
tion, is used. 


The stamp tax on stock transfers attaches but once in 
the case of “calls,” according to an informal ruling of 
the Bureau of Internal Revenue. 

If the stamp tax was paid on the option to purchase 
shares of stock, there is no tax upon the transfer of the 
option under the Revenue Act of 1932. 

A “call,” which is an agreement to sell, is taxable, but a 
transfer of stock pursuant to the “call” is held to be non- 
taxable, as being only the fulfillment of the original agree- 
ment. 








d 
it 
s 


it 


1e 
ie 
1- 


yy 
m 
Ly 
1e 
eS 
S- 


in 
of 


Ase 
the 


ta 
on- 
‘ee- 


September, 1932 








Where option holder “A” sells his option to “B” who 
later purchases the stock and where the stamp tax was 
paid upon the options granted, no tax is incurred upon 
the transfer of the option from “A” to “B,” neither will the 
delivery of the stock to “B” upon exercise of the option 
be taxable, but the Bureau advises that the seller should 
execute and attach to the certificate of stock his certificate 
in the following form: 

“We hereby certify that the transfer of shares of 
the within stock to has been made pursuant to a 
‘call,’ and that the Federal stock transfer stamps for the 


transaction are affixed to such ‘call,’ which is in our pos- 
session.” 








Telegraph Messages 


T= Bureau has held informally that RP (Reply Paid) 
cable messages, originating in the United States, are 
subject to. the tax only as single outgoing messages, and 
unless the replies originate in the United States, they are 
not taxable. All reply cablegrams originating in this 
country for which “RP vouchers” are tendered in payment 
are subject to the tax. 


Admissions 


Weert a college issues a book of tickets to its stu- 
dents at a rate below the combined price of tickets to 
the individual athletic events, the price for which the book 
is sold is the basis for the computation of the admissions 
tax, 


Gasoline Tax 


(peaees* kerosene, tractor distillate, technical naptha 
and crude naptha, the chief use of which is not pro- 
pulsion of motor vehicles, motor boats or aeroplanes, is 
not taxable as gasoline under Section 617 of the Revenue 
Act, according to the Bureau. Industrial benzol is like- 
wise exempt, and if industrial pure benzol and industrial 
ninety per cent benzol is not suitable for use as a fuel for 
motor vehicles, etc., in the form in which it is produced, 
they are also free from tax. 


Tax Returns 


T= Bureau has denied several requests to file excise 
tax returns on a fiscal month basis. It has likewise 
turned down applications of affiliated corporations to file 
consolidated returns of taxes under Title IV with the Col- 
lector in one city where the corporations are located in 
several collection districts, stating: 


“There appears to be no authority under the law, or 
in the regulations made in pursuance of the law, whereby 
corporations which are affiliated may be permitted to 
make a joint return of excise taxes in any collection 
district other than the one in which the principal place 
of business of each corporation is located.” 


Effect of Bankruptcy or Receivership 


THE, Bureau is ruling that where a manufacturer sells 
taxable articles to a customer, who goes into bank- 
ruptcy, he may not deduct the amount lost by the customer 
going into bankruptcy from the tax under Title IV. The 
same rule applies where a receivership takes place, and a 
dividend is declared. If, however, the manufacturer re- 
scinds the contract and the merchandise is not delivered, 
no tax attaches, or if he repossesses the merchandise, he 
may claim a credit on his return if he credited the amount 
against the purchaser’s account. 


Treasury Receipts Decline 


LB hpercesis there is a considerable increase during the 
remainder of this fiscal year in collections from the 
additional taxes imposed by the Revenue Act of 1932, a 
balanced budget, as contemplated by Congress, will be far 
from realized. Although $2,656,486 in revenue from the new 
excise taxes was received during July, total internal reve- 
nue collections fell $12,483,000, or 16.8 per cent, short of 
the collections in the corresponding month of last year, as 
a result, principally, of sharp decreases in the yields of 
the income, estate, tobacco, stock issue, and oleomargarine 
taxes. Of the new taxes, the check tax was by a wide 
margin the best producer, netting $1,094,287 in July. 
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Revenues fell no less below expectations in August. 
Income tax payments were $8,000,000, or 34.2 per cent, 
smaller than in the previous August. Miscellaneous inter- 
nal revenue of $55,000,000 was $11,000,000 greater than in 
the corresponding month of last year, but the increase 
was much less than had been estimated. Customs receipts 
were only $24,000,000, less than two-thirds of the collection 
from that source in August, 1931. Whereas Treasury col- 
lections decreased more than had been expected, total 
general fund expenditures were only $235,000,000, com- 
pared with $307,000,000 in the previous August. The deficit 
for the month was $136,000,000, against $195,000,000 in 
August, 1931. The gross national debt is now over 20 
billion dollars, an increase of more than 4 billion dollars 
over the minimum since the World War, reached-at the 
close of 1930. 


Alabama to Vote on Income Tax 


Y a vote of 75 to 28 the House of the Alabama Legisla- 

ture, which is now in special session, has approved a 
bill proposing an amendment to the Constitution that 
would permit the imposition of a state income tax. Two 
sales tax bills are pending. One of the bills, introduced 
by Speaker of the House Alfred M. Tunstall provides that 
the sales tax shall not become operative if an income tax is 
imposed. 

Resolutions have been adopted inviting State Tax Com- 
missioners of Mississippi, Georgia and South Carolina to 
present their views on taxation of sales. The Georgia 
sales tax law expired by limitation on Dec. 31, 1931. Mis- 
sissippi levies a general sales tax. In South Carolina, in 


lieu of a general sales tax, a large number of selective 
levies are imposed. 


Income Tax Proposed in West Virginia 


A= a result of a joint resolution adopted by the legisla- 
ture in special session on August 6, there will be sub- 
mitted to the voters of West Virginia on November 8 an 
amendment to the Constitution giving the legislature “‘au- 
thority to tax privileges, franchises and incomes of persons 
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and corporations and to classify and graduate the tax on 
all incomes according to the amount thereof and to exempt 
from taxation incomes below a minimum to be fixed from 
time to time.” 

The proposed amendment, in addition to limiting the 
state tax upon property after the year 1933 to a maximum 
of 1 cent upon each $100 of valuation, provides that the 
aggregate of taxes assessed in any one year upon personal 
property employed in agriculture, products of agriculture, 
live stock, while owned by the producer, and money, notes, 
bonds, bills and similar intangible property shall not ex- 
ceed 50 cents on each $100 of value thereon, and the rates 
are limited to $1 upon all property owned, used and occu- 
pied by the owner thereof exclusively for residential pur- 
poses and upon farms occupied and cultivated by their 
owners or bona fide tenants, to $1.50 upon all other prop- 
erty situated outside of municipalities, and to $2 upon all 
other such property situated within municipalities. It is fur- 
ther provided in the proposed constitutional amendment 
that the legislature shall further provide by general law 
for increasing the maximum rates authorized to be fixed 
by the different levying bodies upon all classes of property 
by submitting to the voters of the taxing units affected, 
but no increase shall be effective unless at least sixty per 
cent of the qualified voters shall favor such increase, and 
such increase shall not continue for a longer period than 
three years at any time, and shall never exceed by more 
than fifty per cent the maximum basic rate provided by 
the amendment and prescribed by law. 


Income Tax Issue in Minnesota 


A” amendment to the Constitution providing for a grad- 
uated income tax will be submitted to the voters of 
Minnesota at the November election, unless an action to 
test the validity of the vote is upheld. The proposed 
amendment also contains a clause authorizing the legisla- 
ture to enact any law required to make the taxation of 
national banks conform to the laws of the United States. 

Opponents of the amendment contend that it is in viola- 
tion of Article XIV, Section 1, which reads in part, “if two 
or more alterations or amendments shall be submitted at 
the same time, it shall be so regulated that the voters shall 
vote for or against each separately.” 


Litigation Prospects Under the New 
Federal Tax Law 


(Continued from page 332) 

In consonance with American tradition, the Act 
permits in reasonable measure a voice of protest, 
and, notwithstanding the imperious needs of the 
Government, preserves the license to litigate in 
appropriate circumstances. 


Court Decisions 


Clubs, Taxable—The Town Club of St. Louis is held 
to be a social club subject to taxation on dues and fees of 
members for the period April 9, 1924, to March 3, 1928, 
on evidence establishing that its “taxable functions” consti- 
tuted “a material part of the Club’s performed functions.” 
—U. S. District Court, Eastern Div. of the Eastern Judicial 
Div. of Missouri in The Town Club of St. Louis v. United 
States of America and The Town Club of St. Louis v. Louis 
J. Becker. Consolidated Cause No. 9179. 


Evasion of Taxes.—Where a taxpayer transferred sub- 
stantially all his property to a trustee in 1930, after the 
Commissioner had begun a re-examination of his income 
tax liability for the years 1917-1928 which defendant knew 
would result in a large assessment of taxes, penalties, and 
interest against him, the trust was fraudulent in the amount 
of his liability to the Government, and the transfer to the 
trustee of so much of the property as belonged to the 
United States and not to the taxpayer was null and void. 
In an action against the taxpayer and trustee, judgment 
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is given for the United States for the full amount of the 
taxpayer’s liability, and the remainder of the diminished 
trust estate shall be administered in accordance with the 
trust agreement. The creation of an earlier trust in 1928, 
which left the taxpayer with sufficient property to meet 
his obligation to the Government, was within his rights, 
and the assets of that trust are not affected by this decree.— 
U. S. District Court, No. Dist. of Illinois, in United States 
v. Frank L. Nathanson et al. No. 10286. 


Excess Profits Tax.—Coca Cola bottling contracts ac- 
quired for capital stock of a par value of $5,000 in 1915, at 
which time they were worth $162,500, are held to have 
been intangibles [and therefore subject to the limitation of 
25 per cent of the outstanding capital stock]. At common 
law and in the ordinary acceptance of the term, the con- 
tracts would be classified as intangibles. Since the 1918 
Act, in defining tangibles, excepted certain property ordi- 
narily regarded as intangibles, “stocks, bonds, notes, and 
other evidences of indebtedness, bills and accounts receiv- 
able, and leaseholds” and called these items tangibles, in- 
tangible property not specifically mentioned as being 
tangible must remain intangible—U. S. Circuit Court of 
Appeals, Fourth Circuit, in John F. Jones, Collector of 
Internal Revenue for the District of South Carolina v. H. D. 
and J. K. Crosswell, Inc. No. 3289. 


Federal Estate Tax.—Section 302(a) of the 1924 Act, 
providing that gross estate shall include property to the 
extent of the interest therein of the decedent at the time 
of his death which after his déath is subject to the payment 
of charges against his estate and the expenses of its admin- 
istration and is subject to distribution as part of his estate, 
is constitutional. 


An undivided one-third interest in certain property, hav- 
ing passed by will to decedent’s brother rather than to him, 
was not part of his gross estate upon his death.—U. S. Dis- 
trict Court, No. Dist. of Illinois, in Continental Illinois Bank 
and Trust Company, etc. v. United States [No. 39477], The 
Northern Trust Company and Edward H. Bennett, etc., v. 
United States [No. 39375], William P. Dean, etc., v. The 
United States [No. 39546]. 


Although transfers in trust made by a decedent in 1915 
are held to have been made “in contemplation of death,” it 
is held that the value of the trust property should not be 
included in’ his gross estate upon his death in January, 
1926, because Section 302 (c) of the 1924 Act is unconsti- 
tutionally retroactive in requiring such inclusion. The prop- 
erty was not part of gross estate on the ground that the 
gifts were causa mortis,; inasmuch as the evidence, such as 
the fact that the donor reserved a life estate, indicate other- 
wise. Nor were the transfers to be considered void because 
of an Ohio statute declaring void conveyances for the 
exclusive use of the person making them, inasmuch as the 
statute was declaratory of the common ‘law and was en- 
acted for the benefit of creditors who alone were entitled 
to the benefit of the statute, whereas the decedent had 
ample other property so that no creditor could have set 
aside the trusts. 


Transfers in trust made by a decedent on April 24, 1922, 
are held on the facts to have been made “in contemplation 
of death” and so were part of his gross estate upon his 
death in January, 1926, pursuant to Recton 302 (c) of the 
1924 Act which is held not unconstitutionally retroactive 
because there was “an established taxing system which 
embraced such trusts.”—U. S. District Court, No. Dist. of 
Ohio, in Samuel J. Logan and William A. Logan, as Execu- 
tors of the Last Will and Testament of John N. Mockett, 
Deceased, v. Denman, Administrator, with the will 
annexed, of Charles H. Nauts, Collector of Internal Revenue 
for the Tenth District of Ohio, Deceased. Law No. 3757. 


Securities owned by a nonresident alien decedent, a citi- 
zen of Great Britain and resident of Cuba, comprising stock 
in a foreign corporation and bonds of foreign governments, 
foreign corporations, domestic corporations and a domestic 
municipality should not be included as part of the gross 
estate “situated in the United States” at the date of death 
under the 1924 Act. The securities were located in New 
York City in the possession of the decedent’s son but did 
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not represent “property situated in the United States” with- 
in the mean of section 302 of the 1924 Act. The fact that 
Congress, by subdivision (d), expres8ly provided that stock 
in a domestic corporation owned and held by a nonresi- 
dent decedent should be deemed “property within the 
United States” is a clear indication that it did not intend 
the securities here involved to be so treated.—U. S. Circuit 
Court of Appeals, Second Circuit, in Commissioner of Inter- 
nal Revenue v. Ernest Brooks, Harold Wilson Brooks, and 
Walter Douglas Brooks, as Executors of the Will of Ernest 
Augustus Brooks. Board of Tax Appeals decision, 22 BTA 
71, affirmed. 


Value of Nebraska and Iowa realty should be included 
in gross estate under section 402(a) of the 1921 Act, in 
view of the fact that under the statutes and decided cases 
of those States, such property is subject to payment of 
administration expenses and is also subject to distribution 
as part of the estate. It is held that there is no merit in 
the appellants’ contention that the decedent’s personal 
property was ample to pay all debts and administration 
expenses and that therefore the real property was not sub- 
ject to the expenses of administration.—U. S. Circuit Court 
of Appeals, Eighth Circuit, in First Trust Company of 
Omaha, William W. Hoagland, Frank P. Doolittle, Executors 
of the Estate of George A. Hoagland, deceased, v. A. B. Allen, 
Collector of Internal Revenue for the District of Nebraska. 
No. 9384. District Court decision, 51 Fed. (2d) 1069, 
affirmed. 


Advances to decedent’s two sons to enable them to pur- 
chase residences, and a trust indenture in favor of his four 
children to provide more equally for them, on the evidence, 
were not made “in contemplation of death” although made 
within two years of the decedent’s death on December 23, 
1928. The District Court’s holding to that effect was sup- 
ported by the evidence as to the state of the decedent’s 
health at the time of the transfers when he was 81 years 
old and by the evidence that his motives were as indicated 
above.—U. S. Circuit Court of Appeals, Third Circuit, in 
D. B. Heiner, Collector of Internal Revenue, Twenty-third 
District of Pennsylvania, v. John H. Donnan, Sidney B. Don- 
nan, Alvan E. Donnan oud Dorothy D. Whitworth, Executors 
and Trustees of the Estate of John W. Donnan, Deceased. 
No. 4704. Oct. term, 1931. 


Gross estate of a decedent who died January 9, 1925, in- 
cludes the proceeds (except $40,000) of insurance policies 
on his life where the insured reserved the right to change 
the beneficiary. The gross estate also includes proceeds 
of policies where no provision for a change of beneficiary 
was made, or, if such provision was made, the beneficiary 
was changed without reserving the right of further revoca- 
tion, so that the right of revocation was exhausted before 
death, but where provision was made in the policies for 
cash surrender value, for loans and for payment to the 
estate of the decedent if the beneficiaries do not survive. 
Although such rights represent less control over the policies 
than the right to change the beneficiary, “nevertheless, the 
insured may defeat the provisions made to the beneficiary 
by surrendering the policy, or he may materially diminish 
the amount of the proceeds by borrowing.”—U. S. District 
Court, Dist. of Mass., in Harry LeBaron Sampson, Executor 
of the Will of John A. Barbour, Deceased, v. United States. 
Law No. 4356. 


Insurance Companies, Taxation of.—Section 204 (b) 
(1) (B) of the 1928 Act is not unconstitutional because it 
provides that gross income of insurance companies (other 
than life or mutual) shall include “gain during the taxable 
year from the sale or other disposition of property.”—U. S 
Circuit Court of Appeals, Third Circuit, in The Insurance 
Company of the State of Pennsylvania v. Joseph S. MacLaugh- 
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lin, Collector of Internal Revenue for the First District of 
Pennsylvania. No. 4669. October term, 1931. District Court 
decision, 149 Fed. (2d) 361, affirmed. 


Basis for gain or loss by an insurance company (other 
than life or mutual) on the sale of property in 1928 which 
had been acquired prior thereto is the cost or March 1, 
1913, value, under the general provisions of the 1928 Act. 
Section 204 (taxing insurance companies) is not a “scheme 
or code of taxation complete in itself without reference to 
the general provisions of the act.”—U. S. Circuit Court of 
Appeals, Third Circuit, in Joseph S. MacLaughlin, Collector, 
v. Alliance Insurance Company. No. 4642. Oct. term, 1931. 
Decision of District Court, 149 Fed. (2d) 361, reversed. 


Long-term Contract Basis of Reporting Income.—Privi- 
lege of reporting income on the basis of long-term con- 
tracts, pursuant to Article 36 of Regulations 45, is denied 
with respect to sales of oil purchased from the taxpayer 
in 1919, as to which there remained certain deliveries to 
be made in 1920. “Palpably plaintiff does not put itself 
within this article.’—U. S. District Court, No. Dist. of 
Illinois, in Lakeside Petroleum Company v. United States. 
No. 36075. 


Losses.—Loss sustained in 1927 by a taxpayer by rea- 
son of corporate stock becoming worthless due to corporate 
liquidation in bankruptcy, all the assets being distributed to 
the creditors, was not a capital loss within the meaning of 
section 208 of the 1926 Act because it can not be deemed 
to be a loss upon an exchange of stock within the purview 
of Section 201 (c) of that Act. The principles of statutory 
construction to be applied by a court in cases of ambiguity 
are discussed at length by the court, but it is held that here 
the language is unambiguous and that Section 201 (c) “ap- 
plies only where there is an actual distribution to stock- 
holders in liquidation of a corporation no matter how that 
liquidation is brought about.”—U. S. Circuit Court of Ap- 
peals, Eighth Circuit, in Mont S. Echols v. Commissioner 
of Internal Revenue. No. 9441, May term, 1932. Decision 
of Board of Tax Appeals, 24 BTA 1127, affirmed. 
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Partnership Transactions—On _ reconsideration, Dis- 
trict Court adheres to its previous decision that an assign- 
ment in 1921 of all “right, title and interest” in and to the 
profits and other moneys to’be received from a partnership 
in process of dissolution, made by a member of the part- 
nership to his wife after the dissolution agreement had 
been entered into, does not relieve the assignor of liability 
for tax on income received from the partnership for 1921, 
being held to be merely an assignment of future income 
without any actual transfer of the property from which the 
income was to be derived.—U. S. District Court, So. Dist. 
of New York, in Emerson E. Rossmoore v. Charles W. 
Anderson, Collector. 


Payments in Liquidation of a Corporate Reorganization. 
—Where a corporate reorganization results in no “gain 
or loss” under Section 202 (c) (2) of the 1921 Act, the 
company’s life as a continued venture does not stop under 
Section 201, so that what were “earnings or profits” of the 
original, or subsidiary, company remain, for purposes of 
distribution, “earnings or profits” of the successor, or 
parent, in liquidation.—U. S. Circuit Court of Appeals, Sec- 
ond Circuit, in Commissioner of Internal Revenue, v. Fred- 
erick A. Sansome. Decision of Board of Tax Appeals, 22 
BTA 1171, reversed. 


Priority of Federal Taxes.—Sec. 3466 R. S., providing 
for priority of debts due the United States, where any 
person indebted to the United States is insolvent, includ- 
ing cases in which a debtor, not having sufficient property 
to pay all his debts, makes a voluntary assignment thereof, 
as well as cases in which an act of bankruptcy is committed, 
does not operate to give the United States priority for the 
payment of income taxes due from a judgment debtor in 
a case where a receiver was appointed in supplementary 
proceedings on behalf of a judgment cerditor who had ob- 
tained a judgment against the judgment debtor.—City 
Court, New York County, in Schiff v. Rosenberg. 


Property Exchanges.—Transfer of substantially all of a 
corporation’s properties to another corporation is held to 
be a sale rather than a nontaxable reorganization under 
Section 203 of the 1928 Act. Here the vendor parted with 
its interest for cash and notes, and received nothing more. 
There was not a “merger” or “consolidation” such as is 
contemplated by the “reorganization” specified in Sec- 
tion 203 (h) (1) (A). The transaction does not come 
within Section 203 (e) because the property received for 
the assets sold did not include “stock or securities,” the 
notes received not being so classifiable.—U. S. Circuit Court 
of Appeals, Second Circuit, in Cortland Specialty Company, 
Mrs. H. R. Sargent, H. R. Sargent v. Commissioner of Internal 
Revenue. Decision of Board of Tax Appeals, 22 BTA 808, 
affirmed. 


Recovery of Taxes.—Recovery of additional taxes paid 
is denied where based on the ground that the Commis- 
sioner failed to give the sixty-day notice before assess- 
ment. The taxpayer should have resorted to the “method 
of injunctive relief provided for by the 1926 Act,” so that 
the matter might have been reviewed by the Board of Tax 
Appeals.—U. S. District Court, No. Dist. of Illinois, in 
O’Cedar Corporation v. Mabel C. Reinecke. No. 38030. 


Where, after enactment of the 1926 Act, the taxpayer 
filed an appeal with the Board of Tax Appeals after receiv- 
ing a deficiency notice, which appeal was later dismissed 
without a hearing, upon motion of the taxpayer in which 
the Government acquiesced, suit may not be instituted to 
recover the tax paid after the Board’s dismissal.—District 
Court of the United States, Dist. of Maryland, in Warren 
Manufacturing Company, a Corporation, v. Galen L. Tait, 
Collector of Internal Revenue for the United States Collection 
District of Maryland. Law No. 4616. 


Recovery of taxes paid is denied in a suit for refund 
where the Collector pleaded a closing agreement executed 
by the parties to the suit, and although the plaintiff filed 
a supplemental petition claiming that the closing agreement 
was based upon misrepresentation of a material fact, the 
Collector’s demurrer to the supplemental petition was sus- 
tained.—U. S. District Court, Western Dist. of Texas, Aus- 
tin Div., in W. N. Fink v. James W. Bass. No. 1246 Law. 
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Recovery is denied of 1917 taxes paid after the statutory 
period for collection where such collection had been stayed 
by the filing of an abatement claim. The claim was filed 
on April 1, 1924 which is held to have been within the 
statutory period, where an unlimited waiver was on file, 
all such unlimited waivers having been held to expire 
April 1, 1924. It is held that the waiver was in full force 
and effect during the whole of the day April 1, 1924.—U. S. 
District Court, East. Dist. of Missouri, in Century Electric 
wy a Corporation, v. United States of America. 

oO. 1 


Recovery of additional taxes for 1918 assessed against a 
partnership and voluntarily paid by a corporation closely 
related to the partnership may not be had. Congress, in 
its amendment of Section 3226 R. S. by the Revenue Act 
of 1924, “did not intend to change the established rule that 
taxes voluntarily paid by a stranger are not recoverable.’ 
—U. S. District Court, No. Dist. of Ohio, Western Div., in 
The Ohio Locomotive Crane Company v. Charles H. Nauts, 
Collector, and The Ohio Locomotive Crane Company v. United 
States of America. Law, Nos. 3597 and 3657. 


Special Assessment.—On rehearing, Circuit Court holds 
that there should be applied to the taxpayer’s reduced in- 
come for 1918 and 1919, as disclosed by the court’s decision 
on various income items, the respective excess profits rates 
of 54.54 and 18.31 per cent determined by the Commissioner 
under Sections 327 and 328 of the 1918 Act and applied by 
him to the income as originally determined by him. “In 
holding that the rates fixed by him [the Commissioner] 
shall be applied to the petitioner’s true income, the court 
does not usurp the discretionary functions expressly con- 
ferred upon him.” 


Depreciation deductions for 1918 and 1919 are held allow- 
able on unamortized war facilities—U. S. Circuit Court of 
Appeals, Third Circuit, in Diamond Alkali Company, a Cor- 
poration, Plaintiff-Appellant, v. D. B. Heiner, Collector of 
Internal Revenue for the Twenty-Third District of Pennsyl- 
vania, Defendant-A ppellee [No. 4419]. D. B. Heiner, Collec- 
tor, Appellant, v. Diamond Alkali Company, Appellee 
[No. 4426]. C. G. Lewellyn, Formerly Collector, Appellant, v. 
Diamond Alkali Company, Appellee | No. 4427]. Order of the 
lower court denying deductions for depreciation on un- 
amortized war facilities was reversed. Circuit Judge 
Thompson of the Appellate Court dissented from the ma- 
jority opinion. 


Statute of Limitations—Where within 60 days after a 
timely deficiency notice for 1922 from which no appeal was 
taken, a second and larger deficiency was asserted, notice 
being mailed more than four years after the return was 
filed, the second deficiency is barred, suspension of the 
limitation period by the first 60-day letter not operating 
to extend the period for determination of tax liability, the 
statutes being construed with reference to intention of 
Congress as shown by the legislative history.—U. S. Circuit 
Court of Appeals, Tenth Circuit, in Commissioner of In- 
ternal Revenue v. Alice Wilson. No. 611. April term, 1932. 
Board of Tax Appeals decision, 23 BTA 644, affirmed. 


Taxable Income.—Total amounts credited to the tax- 
payer as his share of the proceeds of an oil venture repre- 
sent income to him when and as so credited without 
deduction for amounts which under the agreement the com- 
pany appropriated for the taxpayer’s share of further de- 
velopment. The Commissioner’s action in deducting from 
the proceeds only the charges for expenses of operation 
and not the cost of drilling more oil wells, is approved. 
Concurring opinion filed. U. S. Circuit Court of Appeals, 
Tenth Circuit, in Marshall S. Reynolds, Individually and as 
Collector of Internal Revenue v. Donald McMurray. No. 576. 
Decision of District Court, 38 Fed. (2d) 480, reversed and 
remanded. 


Transferee Tax Liability—Transferee liability is asserted 
against the stockholders of a corporation for a deficiency 
for the period March 1 to December 31, 1919, where, on 
September 9, 1920, the stockholders adopted a resolution 
to transfer the entire assets of the corporation to another 
corporation for a certain amount of cash but arranged to 
take (instead of the cash) stock of the second corporation 
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in exchange for their stock and where the transfer of 
assets was effected in 1920. The fact that the first corpora- 
tion was not immediately dissolved because of certain con- 
ditions surrounding a lease is held immaterial. “The 
defendants took these funds charged with the trust in favor 
of the creditors of the Young Company [the taxpayer], 
and a court of equity will enforce and compel their appli- 
cation to the satisfaction of the corporation’s debts and 
liabilities."—U. S. Circuit Court of Appeals in Walter V. 
Hunn et al. v. United States of America. No. 9407. Decision 
of lower court affirmed. 


Transportation of Oil by Pipe Line—Tax under 1917 and 
1918 Acts.—Where all the stock of a taxpayer corporation 
during the tax years 1917 to 1921 was owned by another 
corporation, which caused the taxpayer corporation to be 
organized for the purpose of purchasing and transporting 
oil, the taxpayer corporation was not bound in law to 
charge a higher rate for the transportation of oil for the 
owner company than was necessary to meet the expenses 
of operation. 

Where during the said tax years, a rate for transporting 
oil had been established between the two companies which 
was reasonable under all the circumstances, the same rate 
should be applied as between the same parties for the pur- 
poses of taxation where for any reason no rate was charged. 
—U. S. District Court, West. Dist. of Oklahoma, in Cosden 
Pipe Line Company, a Corporation, v. Acel C. Alexander, 
Collector of Internal Revenue. No. 3399, Law. 

Trusts, Taxation of.—Massachusetts real estate trust is 
held taxable as a trust under the 1926 Act on the basis 
of its actual activities. It was formed for the sole pur- 
pose of liquidating, for distribution among the shareholders, 
real estate which had been devised to them by an ancestor. 
The trustees were never engaged in any business for profit, 
and the trust res was never employed in any way for gain 
or profit. “That the trust property yielded a revenue and 
money was spent in repairs were factors merely incidental 
to the main purpose of the trust.” Gardiner v. U. S., 49 
Fed. (2d) 992 followed.—District Court of the United States, 
Dist. of Massachusetts, in Frederick D. Fisk et al. v. United 
States of America. Law No. 5030. 


Valuation of Securities —March 1, 1913, fair market value 
of corporate stock is determined, for the purpose of ascer- 
taining the profit on its sale in 1923. On the basic date, 
the stock was unlisted but was traded in on the Cleveland 
Stock Exchange in small lots, the stock being closely held 
and there being only a small number of shares available for 
trading. Therefore the court approves the Commissioner’s 
use of a formula set forth in A. R. M. 34 (2 CB 31) cover- 
ing the valuation of intangibles based on earnings.—U. S. 
District Court, No. Dist. of Ohio, Eastern Div., in J. G. 
Robertson v. Carl F. Routzahn, Collector. In Law No. 16735. 


Waivers—Interest on Overpayment—Taxes.—Where a 
waiver dated February 23, 1924, was on hand, by its terms 
extending the statutory period to January 8, 1926, for the 
assessment of 1918 taxes, and four days later another 
waiver was executed for 1917 and 1918, which extended the 
statutory period for assessment of 1918 taxes to February 
27, 1925, an earlier period than that stated in the first 
waiver, it is held that the lower court erred in refusing to 
accept extrinsic evidence which disclosed that the second 
waiver was filed to take the place of the first which had not 
been executed on a standard form and which failed to in- 
clude the year 1917. “On the face of the papers a prob- 
ability of mutual mistake appears which, even if they be 
regarded as contracts, opened the door to extrinsic evidence 
to prove the real understanding of the parties, as to which 
of the overlapping inconsistent instruments was relied on.” 

Interest on an overpayment for 1917 credited against ad- 
ditional taxes for 1918 and 1919, assessed in 1926, was 
properly allowed by the District Court only to the due date 
of the original tax for those years, and not to the date of 
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the assessment of the additional tax. Riverside and Dan 
River Cotton Mills, Inc. v. U. S.,37 Fed. (2d) 965, followed.— 
U. S. Circuit Court of Appeals, First Circuit, in Bertelsen 
& Petersen Engineering Company v. United States of America. 
No. nad Oct. term, 1931. Court decision 49 Fed. (2d) 395 
remanded. 
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The Status of the General Property 
Tax in Illinois 
(Continued from page 335) 


ficials to fill both county and city offices would be 
a further desirable move toward economy and ef- 
ficiency. Until recently there were 417 tax levying 
bodies in Cook County. 

Elected tax officials have unquestionably failed to 
keep their offices detached from political favoritism. 
The appointment of all tax officials by an administra- 
tive head upon whom responsibility for the proper 
observance and enforcement of tax procedure would 
rest is worthy of experiment. Objection to the ap- 
pointment of tax officials lies in the possibility that 
the positions would be filled by political workers 
without regard to their training or experience, but 
the examination of applicants for such positions by 
a non-partisan board of expert examiners would 
largely remove the cause for that objection. 


Significant Decisions of the Board 
of Tax Appeals 





Affiliated Corporations.—(1) Affiliation is denied two 
companies for the period January 1 to May 24, 1926, where 
less than 95 per cent of the stock was owned by the same 
interests. The statute requires legal ownership, and where 
5 per cent of the stock is acquired by an individual in satis- 
faction of indebtedness of the principal stockholder under 
an agreement whereby the latter might reacquire the stock 
at will, and had power of attorney to vote it, it is not held 
by the same interests. 


(2) Petitioner’s request to have its accounts consolidated 
under Section 240(f) of the 1926 Act with those of another 
company held not to be affiliated is denied in the absence 
of proof of an apportionment which is reasonably accurate 
under the circumstances.—Herald News Co. v. Commissioner, 
Dec. 7675 [CCH], Docket No. 48530. 


Capital Net Gain.—Profit from the sale of real estate was 
not taxable as a “capital net gain” (12% per cent rate) 
where the propeety was acquired on October 10, 1925, and 
was sold on October 10, 1927. Under the rule laid down 
by the Supreme Court in Sheets v. Selden’s Lessee, 2 Wall. 
177, 190, the time petitioner held the land is to be computed 
by excluding the day she acquired it and including the day 
she sold it. Therefore she had held the property for ex- 
actly two years and not “for more than two years,” as 
required by Section 208 of the 1926 Act.—Harriet M. Hooper 
v. Commissioner, Dec. 7689 [CCH], Docket No. 55376. 


Federal Estate Tax.—Where certain property was subject 
to a general power of appointment and the power was 
exercised by the donee of the power by will such property 
should be included in the taxable estate of the decedent 
(donee) who died on April 29, 1926. The local law (Penn- 
sylvania) as to the scope of powers need not be taken into 
consideration inasmuch as the Federal statute is clearly 
controlling.—Joseph Walker Wear, William E. Goodman and 
William Potter Wear, Executors of the Estate of William 
—— v. Commissioner, Dec. 7673 [CCH], Docket 

o. 47612. 


Transfer in trust is held not to have been intended to 
take effect in possession or enjoyment at or after the dece- 
dent’s death, within the purview of section 302(c) of the 
1926 Act. It is therefore held that the Commissioner erred 
in including in the decedent’s gross estate the value of the 
trust corpus, less the estimated present value of the remain- 
der interest of an educational institution that was to receive 
the trust property upon termination of the trust. The dece- 
dent made an absolute transfer of the property by irrevoca- 
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ble transfer but reserved to herself and her issue the right 
to receive the net income of the property. “There was no 
possibility of the property reverting to her or going to her 
heirs upon the happening of any event.”—Charles H. ly. 
Foster and Charles H. Allen, Executors of the Will of Caro- 
line B. Foster v. Commissioner, Dec. 7682 [CCH], Docket 
No. 46672. / 


Income, Taxable.—Income from the sale of oil, impounded 
in the hands of a receiver during years prior to 1921 to 
await the outcome of litigation as to ownership of the oil 
lands, is taxable to the oil company when paid to it by the 
receiver in 1921, on the authority of No. Am. Oil Consoli- 
dated v. Burnet, decided by the Supreme Court, May 23, 
1932. Since the receiver did not hold all the petitioner's 
property, the earnings impounded were not taxable to him. 
—Trojan Oil Co. v. Commissioner, Dec. 7671 [CCH], Docket 
No. 33757. 


Interest on Condemnation Awards.—Interest on a con- 
demnation award is not exempt from tax as interest upon 
state obligations under Section 22(b)(4) of the 1928 Act. 
The award was received from New York City covering real 
estate condemned. Such an award is held not the character 
of obligation meant in Section 22 of the 1928 Act.—Kansa;s 
City Southern Railway Co., decision, 16 BTA 665, affirmed 
52 Fed. (2d) 372, followed.—Leo M. Klein and Samuel Jack- 
7 Sceperanee, Dec. 7685 [CCH], Docket Nos. 54584 
an ‘ 


Net Loss.—Where an affiliation of corporations occurs to 
break up a taxable year into shorter taxable periods, neither 
of which is taxpayer’s first or last accounting period, such 
periods are not to be treated as separate “taxable years,” 
but taxpayer’s income is to be determined upon the basis 
of a twelve months’ period. A net loss sustained by a cor- 
poration prior to affiliation may be applied against its net 
income for the succeeding taxable year to the extent that 
it has not been absorbed by the income of the consolidated 
group for the year in which the loss was sustained. Here 
some of the affiliated corporations had net losses for 1921 
which were allowed in computing consolidated net income 
for 1923, according to the rules set out above.—Riley Stoker 
Corp., formerly named Riley Stoker Co., v. Commissioner, 
Dec. 7691 [CCH], Docket No. 36584. 


Property Exchanges.—Transactions in 1926 and 1927 be- 
tween corporation and certain stockholders, wherein corpo- 
ration paid par value to such stockholders for its own 
preferred stock, which it had issued in 1923 as a stock divi- 
dend, are held actual sales by the stockholders to the 
corporation and not distributions by the corporation of tax- 
able dividends under Section 201(g) of the 1926 Act— 
Alfred A. Laun v. Commissioner; J. B. Laun v. Commissioner, 
Dec. 7692 [CCH], Dockets 45347, 45348. Smith of the 
Board wrote a dissenting opinion, which, in part, says: 
“The transactions here involved were not sales, but in sub- 
stance the ‘redemption in * * * part’ of the stock dis- 
tributed as a dividend by the corporation in 1923. At that 
time, the corporation had accumulated profits in excess of 
the amount of the stock dividend; instead of a cash dividend 
it declared the stock dividend, retaining the assets reflected 
in its surplus account, and provided for the redemption of 
the preferred stock from future earnings set aside for that 
purpose. Section 201(g) of the 1926 Act is not ambiguous 
and does not prescribe the method of redemption; the only 
restriction being that the redemption be treated as a taxable 
dividend to the extent of earnings accumulated since March 
1, 1913. This stock was redeemed out of current earnings. 
I do not agree that the petitioners sold their stock to the 
corporation; but in any event, what is the basis upon which 
to compute their gain? I think the amount received by 
these petitioners was ‘essentially equivalent to the distribu- 
tion of a taxable dividend’ and should be taxed as such.” 


Transferees, Taxation of.—(1) Transferee liability is as- 
serted for transferor corporation’s deficiencies for 1919, 
1920, and 1921, where the petitioners owned the capital 
stock and were the directors of the corporation, and where 
during the tax years they distributed to themselves, as divi- 
dends annually, substantially all of the net surplus of the 
corporation, rendering it insolvent. The surplus so dis 
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tributed was impressed with a trust and the petitioners are 
liable for the deficiencies under Section 280 of the 1926 Act. 


(2) Transferee liability was not barred because petition- 
ers made an offer in compromise accompanied by their 
checks, the local Collector giving receipts and putting the 
checks through the bank. The offer had not been accepted. 


(3) In a transferee proceeding against stockholders of a 
corporation, they are bound by a decision of the Board 
covering an appeal by the corporation where they were in 
privity with the corporation by reason of owning substan- 
tially all its stock, being the managing officers, and direct- 
ing its policies—ZIJsaac Michael Green v. Commissioner- 
Thomas Henry Smith v. Commissioner, Dec. 7681 [CCH], 
Docket Nos. 31293 and 31294. 


Trusts, Income from.—Where petitioner was the settlor 
of a trust executed in 1928 by which certain corporate 
stocks were conveyed to the trustee, a corporation, and the 
income was to be paid to petitioner during his lifetime and 
at his death the trust corpus was to go to his three children, 
and where it was provided that gains and profits resulting 
from a sale of the trust property should become a part of 
the trust corpus and not distributable as income to the 
petitioner, and where the trust instrument provided that 
the trustee might revoke the trust on giving ten days’ writ- 
ten notice to the grantor but that as to the grantor, the 
trust was irrevocable, it is held that gains and profits result- 
ing from a sale of the trust corpus in 1928 are taxable to 
the trust and not to petitioner because such gains and 
profits were not income to petitioner as the “grantor of a 
revocable trust” within the meaning of section 166 of the 
1928 Act. He was, however, taxable on income received by 
the trustee in 1928 as dividends on corporate stock con- 
stituting part of the trust property. 


Income received by the trustee in 1928 from divi- 
dends on the corporate stock held by the trust was taxable 
to petitioner because under the terms of the trust instru- 
ment it was to be periodically distributed to him.—Valen- 
tine Bliss v. Commissioner, Dec. 7683 [CCH], Docket No. 
53422. 


New York University Conference on Taxation 


(Continued from page 336) 


government, or of given state or local government; the 
collapse of the taxpaying capacity of some particular group 
of taxpayers, or the inability of some government to meet 
the obligation of its debt. These problems are interrelated. 
They have not been discussed, considered nor acted upon 
in their interrelation and entirety. There has consequent- 
ly been a failure to think them through in their interrela- 
tion. The financial systems of our different governments 
have largely been built up as if they were unrelated. Their 
application to the same payers and sources of taxes has 
been repeatedly overlooked with the consequences that in 
some instances the result has approached confiscation. 


Because of these considerations the Managing Commit- 
tee of the conference has framed the Program of the Con- 
ference to provide for an integrated survey of the various 
problems and the unified consideration of the entire finan- 
cial situation of governments, local, state and national, 
so that the problem may be pictured and studied, not in 
fragments, but as a whole. The Committee has also frarned 
the program so that public expenditures, taxation and pub- 
lic loans may be reviewed in their inter-connection and 
presented and studied in their varying aspects, not only as 
to costs, but also as to benefits. 


The program will present the problem of expenditures, 
taxes and loans as not merely one of reduction, but 
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rather of readjustment; readjustment which may result in 
reduction in certain directions, but in increases in other 
directions. In formulating the program, leading interested 
organizations, and commercial, industrial and_ political 
leaders have been and are aiding. Provision is also made 
for the consideration of the related problems of inter- 
governmental debts and public credit. 


It is hoped that the conference will contribute to solving 
the problems which urgently demand immediate solution 
in aid of recovery and to the building up of a coordinated 
system of public finance enabling the municipalities, the 
states and the nation to move forward with lessened fric- 
tion and waste to meet the conditions which will confront 
them upon recovery. 


The program follows: 



























































December 5, Morning Session: 
Topic—CHARTING THE PROBLEM 
As a General Observer Sees It 
As a Corporate Taxpayer Sees It 
As an Individual Taxpayer Sees It 


























December 5, Afternoon Session: 


Topic—THE PROPER SCOPE OF GOVERNMENTAL 

ACTIVITY IN GENERAL, AND ON THE 
NEW ECONOMIC SITUATIONS IN PAR- 
TICULAR 

The Viewpoint of Industry 

The Viewpoint of Labor 

The Viewpoint of Agriculture 

The Progressive Viewpoint 


















































December 5, Evening Session: 
Topic—THEORIES OF TAXATION AND PRIN- 

CIPLES OF THE READJUSTMENT OF TAXA- 
TION UNDER PRESENT ECONOMIC CON- 
DITIONS 

The Ability to Pay Theory 

The Single Tax Theory 

The Benefit Theory 

A Social Engineering Tax Theory 









































December 6, Morning Session: 
Topic—THE READJUSTMENT OF LOCAL EX- 

PENDITURES 

Are Local Expenditures Excessive? 

Economic Adjustment of Local Expenditures 

Graft and Its Control 

State Control of Local Expenditures 

Mandatory Expenditures 

Economy Through Redistribution and Consolidation 
of Administrative and Taxing Jurisdictions 















































December 6, Afternoon Session: 
Topic—THE READJUSTMENT OF LOCAL TAXATION 
Is Real Estate Taxed Excessively? 
The Equalization of the Assessments of Real Estate 
Allocation of State Revenues to Local Purposes 
New Sources of Municipal Revenue 



































December 6, Afternoon Session: 
Topic—THE READJUSTMENT OF STATE EX- 
PENDITURES AND TAXATION 
Are State Expenditures Excessive? 
Economic Adjustment of State Expenditures 
Tax Revision in New York 
Tax Revision in North Carolina 
Tax Revision in Wisconsin 
The Question of Uniformity in State Taxation 
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December 7, Morning Session: 


Topic—THE READJUSTMENT OF FEDERAL EX- 

PENDITURES AND TAXATION 

Points at Which Fedefal Expenditures are Excessive 

The Progressive Viewpoint on Federal Expenditures 

Reduction of Expenditures for War Veterans’ Relief 

Expansion of Expenditures for Relief and Prevention 
of Unemployment 

Economy Through Consolidation and Readjustment of 
Administrative Departments 

The Cost of Government Through Commissions 

A Critical Appraisal of the Federal Tax Systems 

The Future Federal Tax System 

Tariff as a Source of Revenue 


December 7, Afternoon Session: 


Topic—PROBLEMS OF EDUCATIONAL FINANCE 

The Public Demand for Lower Educational Costs 

The Question of the Fiscal Independence of School 
Systems 

The Equalization of Tax Burdens as Between School 
Districts 

The Financing of School Construction 

The Problems of Financing State Universities in the 
Present Situation 


December 7, Evening Session: 


Topic—SPECIAL TAXES 
The Pros and Cons of General Sales Taxation 
Some Problems of Gasoline Taxation 
The Taxation of Capital Gains Under the Income Tax 
Taxation of Chain Stores 
Taxation of Public Utilities 
Taxation of Railroads 
Taxation of Banks 


December 8, Morning Session: 
Topic—DOUBLE AND MULTIPLE TAXATION—ITS IN- 
TERSTATE AND INTERNATIONAL ASPECTS 
The Economic Phase of the Problem 
The Administrative Phase of the Problem 
The Legal Phase of the Problem 


December 8, Afternoon Session: 
Topic—COORDINATION OF LOCAL, STATE AND 
FEDERAL TAX REVENUES 
The Need for Coordination 
Coordination by Separation of Revenues 
Coordination by Federal and State Credits for Pay- 
ments of State and Local Taxes 
Coordination by a Maximum of Federal and State 
Collections and Allocations 
Legal Problems in Coordination 


December 8, Evening Session: 


Topic—THE USE OF PUBLIC CREDIT 

Borrowing Versus Taxation in Aid of Recovery 

Limitations on the Use of Public Credit 

Borrowing as a Means of Balancing the Budget 

The Bankers’ Point of View on the Use of Public 
Credit 

Inflation or Deflation—Their Relation to Public Finance 

The Inequity of Tax Exempt Securities 

An Economic Analysis of the Justification for the Ex- 
emption of Government Securities from Taxation 


December 9, Morning Session: 


Topic—GOVERNMENTAL DEFAULTS—CAUSES AND 
PREVENTION 
The Problem of Municipal Defaults 
The Problem of Defaults in Foreign Government 
Bonds 
The Reconstruction of Weak Financial Systems of 
Certain Governments 


December 9, Afternoon Session: 


Topic—THE PROBLEM OF INTERGOVERNMENTAL 
DEBTS 
Cancellation, Pro and Con 
Intergovernmental Debts—Effects of Changed Con- 
ditions 
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Can War Be Taxed Out of Existence 
Disarmament and the Attitude of the United States on 
Intergovernmental Debts 

December 9, Evening Session: 


Topic—RECONCILIATION AND EXECUTION OF 

PUBLIC FINANCE PROGRAMS 

Fact-Finding as an Essential Basis for a Common 
Program 

Various Devices for Reconciling Conflicting Views 

Development of Effective Public Opinion 

The Lobby and the Enactment of Programs 

The Task of Political Statesmanship 


Our Public Cost of Public Welfare 
(Continued from page 329) 


individuals. The answer to this question, then, 
should be determined on the same basis as is the de- 
cision as to whether the government should under- 
take any activity. The only justification for any 
governmental activity is that thereby the people get 
a larger return for their money paid in taxes than 
if they had spent it themselves. If, then, a govern- 
ment can give more and efficient relief services from 
a given sum than would result if this were adminis- 
tered by individuals, it is a proper function for it to 
undertake. 

Granted that relief is properly a function of gov- 
ernment, it may be asked to which governmental 
units does it properly belong? ‘The importance 
which we have attached to the myriad of imaginary 
political lines has caused us no end of difficulty in 
an attempt to solve many of our economic prob- 
lems. Some important Federal officials claim that 
the present situation is no concern of the Federal 
Government, but rightfully belongs to the localities. 
It is difficult to see, however, why a condition of 
national unemployment should be less a concern of 
the Federal Government than Mississippi Valley 
flood relief. 

Perhaps an approach to an answer may be found 
in another direction. In their contributions for relief 
work of the budgets of private organizations, indi- 
viduals are expected to follow the rule of ability to 
pay. There is no better rule to govern the receipts 
of funds by governments for the same purpose. It 
rather follows that, since the need is general and not 
confined to any town or hamlet, that those govern- 
ments should take the initiative which are best 
equipped with a system of taxation which can secure 
the additional funds from those who are able to pay. 

On this basis cities, counties, and other minor divi- 
sions should be expected to do little, since almost 
the entire revenue comes from the property tax, and 
it is generally conceded that property is now over- 
burdened with taxes. The states, especially those 
that have some form of income or business tax, are 
much better equipped to follow the suggested rule. 
It has already been noted that New York increased 
her income tax rates by 50 per cent while Wisconsin 
doubled hers. The Federal Government, also, pos- 
sesses the equipment whereby those who are able 
may be made to contribute to the emergency need. 

The administration of the fund need not rest with 
those who collect it. The administration should be 
placed in those hands where it can be accomplished 
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most efficiently, whether this be Federal, state, or 
local. In our other governmental functions we no 
longer take the position that the governmental unit 
which collects the funds must administer them. The 
only evidence needed in support of this is our exten- 
sive development of centralized aid. 


The unemployment situation is an emergency. No 
one expects that aid, either private or public, given 
to these unfortunates will continue after the passage 
of the emergency. It is considered perfectly sound 
finance for a government, as well as for an individual, 
to borrow to meet emergencies. Borrowing may well 
be used by those political units with good credit and 
that are still within the legal limit of indebtedness. 
Most of them have borrowed for purposes much less 
an emergency in nature. To issue bonds, moreover, 
may have the salutory effect of calling forth hoarded 
funds and putting them to use as an aid in over- 
coming the emergency. 


Rulings of the Bureau of Internal Revenue 


Abatement Claims.—General Counsel’s Memorandum 
6296 (C. B. VIII-2, 152), in which it was held that Section 
611 of the Revenue Act of 1928 is not applicable to the 
case where a claim for credit of an overpayment has oper- 
ated to stay the collection of an outstanding assessment, is 
revoked, in view of the decision by the Court of Claims in 
Ralston Purina Co. v. United States (58 Fed. (2d), 1065), 
which held the taxpayer was estopped to assert that the 
Government had no right to retain that portion of the 
1919 overpayment equal to the additional assessment for 
1918.—G. C. M. 10792, XI-33-5607 (p. 5). 


Annuities and Insurance Policies—The questions pre- 
sented involve the status for income tax purposes of the 
payments made by the M Insurance Co. in settlement of 
an endowment insurance policy issued by it under the 
optional settlements provided for in the policy. By the 
terms of the policy the insured may have settlement made 
of the proceeds under one of three optional methods desig- 
nated as Options A, B, and C. Under Option A the 
amount of the proceeds payable upon the death of the in- 
sured is left with the company, with provision for the 
payment of interest thereon to the designated beneficiary 
for life, with the right to the beneficiary of withdrawing 
the amount of such proceeds upon giving the required 
notice. Under Option B the insured may have the amount 
of the proceeds paid to the designated beneficiary in peri- 
odic installments over a designated period of time not to 
exceed 30 years. Under Option C the insured may have 
settlement made by the payment of monthly or other 
periodic installments over a designated period of time, or 
during the remaining life of the beneficiary, whichever is 
greater. 

The questions presented pertain to the various methods 
of settlement made under an endowment policy where the 
insured survives the maturity of the policy and where the 
insured, prior to the maturity of the policy, irrevocably 
designates a beneficiary other than himself with whom set- 
tlement is made, in accordance with one of the optional 
methods provided for in the policy. In the instant case 
the designation of the beneficiary was made without any 
valuable consideration to the insured. The first question 
presented involves the applicability to such situation of the 
ruling published as I. T. 2380 (C. B. VI-2, 32), whether the 
insured is to be considered as having constructively re- 
ceived the amount of the proceeds upon the maturity of 
the policy. 

By irrevocably designating another person as beneficiary 
prior to the maturity of the policy, the insured thereby 
divests himself of the right to receive the payment of the 
proceeds and I. T. 2380, supra, is, therefore, not applicable 
to that situation, there being no constructive receipt of 
the proceeds by the insured in such case. The effect or 
result to the beneficiary in such case depends upon the 
method of settlement designated by the insured. 
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The first question, therefore, pertains to the situation 
where payment of the amount of the proceeds is made to 
a designated beneficiary in a lump sum upon the maturity 
of the policy. Under Section 22(b)2 of the Revenue Act of 
1928 no taxable income results to the insured in such case 
but a taxable gain is realized by the beneficiary to the ex- 
tent of the excess of such proceeds over the amount of 
the premiums or consideration paid for the policy by the 
insured. 


The second question pertains to a situation where the 
amount of the proceeds is retained by the insurance com- 
pany to pay interest thereon for life to one beneficiary, 
referred to for convenience as the first beneficiary, and 
upon the death of such first beneficiary the amount of the 
proceeds is payable to another beneficiary, referred to as 
the second beneficiary. When payment is made to such 
second beneficiary a taxable gain thereby results to him 
in the amount of the excess of such proceeds over the 
amount of the premiums or consideration paid for the 
policy by the insured as in the preceding instance. As to 
the first beneficiary, the arrangement amounts to an agree- 
ment whereby the insurance company retains the amount 
of the proceeds and pays interest thereon during the life- 
time of the first beneficiary. The amount of such interest, 
therefore, constitutes taxable income to the first beneficiary 
in accordance with article 82 of Regulations 74. 


The third and fourth questions pertain tc a situation 
where payment of the amount of the proceeds is to be 
made to the designated beneficiary in installments over 
a period of not to exceed 30 years, or in lieu thereof over 
such period of years or the lifetime of the beneficiary, 
whichever is greater. The effect of this arrangement is 
to convert the policy into an annuity contract and involves 
the applicability of the ruling published as Solicitor’s Opin- 
ion 160. As will be observed, the statutes under which that 
ruling was promulgated exclude from gross income the 
amount received “by the insured” as a return of premium 
or consideration paid. It was held in that ruling that such 
exemption or exclusion did not extend to the beneficiary 
of such annuity. Such limitation is not contained in Sec- 
tion 213(b)2 of the Revenue Act of 1926 and Section 22(b)2 
of the Revenue Act of 1928, however, and it is therefore 
held that the ruling in question is not applicable under those 
provisions. Accordingly, taxable gain will result to the 
donee beneficiary of such annuity only when the aggregate 
of the annuity payments received exceeds the amount of 
the premiums or consideration paid by the insured from 
whom the right to receive the annuity payments is acquired 
by the beneficiary.—I. T. 2635, X 1-31-5576 (p. 2). 


Bonds, Retirement of by Purchase.—Bonds purchased by 
the issuing corporation for a sinking fund or for invest- 
ment purposes are “retired” at the time of purchase within 
the meaning of the regulations—G. C. M. 10739, XI-31- 
5577 (p. 3). 


Corporations Exempt from Tax.—The M Corporation 
was organized for the purpose of promoting and encourag- 
ing the efficiency and activity of all officers and departments 
of its city, county, and State charged with the duty of 
preventing, suppressing, and punishing crime. It has no 
capital stock and anyone interested may become a member 
on approval of its board. It cooperates with Federal and 
local officials. Its income is derived from donations and 
no part inures to the benefit of any private individual. 


This corporation is entitled to exemption as an organi- 
zation operated for the promotion of social or public 
welfare under section 103(8) of the Revenue Act of 1928.— 
G. C. M. 10232, X 1-31-5578 (p. 5). 


The M Store was incorporated without capital stock for 
the purpose of promoting the interests of the student body 
and faculty of the R University, and to provide without 
profit and at lowest costs supplies for students. It was 
provided that any accumulations of funds above the, needs 
of the store should be paid into a general fund to be 
used for athletic and social activities. It conducts a stu- 
dents’ store which has a salaried manager and necessary 
clerks. Profits have mostly been put back into the busi- 
ness, some into the purchase of an additional athletic field 
and some into building and loan stock. 


Held, the taxpayer is engaged in a business ordinarily 
carried on for profit and is, not operated exclusively for 
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any of the purposes specified under Section 103(6) of the 
Revenue Act of 1928 and similar provisions of prior Acts.— 
I. T. 2636, X 1-32-5592 (p. 9). : 


Deductions from Gross Income.—Under the laws of the 
State of Wyoming inheritance taxes accrue on the date of 
death of the decedent. Where the estate’s books of account 
are kept on the accrual basis, such taxes are deductible for 
the year in which the death occurred, regardless of when 
paid.—I. T. 2638, XI-34-5621 (p. 2). 


Employees’ Trusts.—Under an agreement entered into in 
1929 between each of certain employees and the corpora- 
tion, the corporation agreed to allot a certain number of 
shares of its common stock to the employee and apply a 
certain portion of its annual net earnings toward pay- 
ment therefor in his behalf. If he exercises a privilege of 
contributing an annual amount toward the payment the 
corporation will credit him with a further amount. Divi- 
dends are credited toward payment. Upon execution of the 
agreement the corporation set aside the shares and at the 
close of accounting periods certificates, so far as paid for, 
are issued in the employee’s name, who is required immedi- 
ately to execute a transfer in blank and redeliver to the 
corporation or to a designated trustee. He can not transfer 
or assign the stock prior to its unconditional delivery to 
him at termination of the agreement. 

The contract constitutes a trust created as part of a 
stock bonus or profit-sharing plan within the meaning of 
section 165 of the Revenue Act of 1928. The amount con- 
tributed toward the purchase of the stock by the corpora- 
tion and the earnings attributable to the stock or the fund 
are, therefore, taxable to the employee in the year in which 
ion is made available to him.—I. T. 2637, XI-32-5593 

p. ‘ 


Examination of Returns.—In view of the additional bur- 
dens placed upon the collectors incident to the receiving 
and recording of these new returns and the investigative 
work which will be required in connection therewith, and 
in view of the necessity for economy in the employment 
of personnel, it is deemed essential to relieve collectors’ 
offices of some of the work they are now performing. 
Therefore, as a temporary emergency measure, all Forms 
1040 will, until further notice, be referred to the offices 
of the internal revenue agents in charge for examination. 


Collectors’ offices will continue to perform the prelimi- 
nary examination in accordance witf the established pro- 
cedure, except that, effective immediately, the classification 
of 1040 returns into those which collectors wish returned 
and those which are recommended for acceptance will be 
discontinued. Beginning with the income tax lists for the 
month of January, 1933, no segregation of the 1040 or 1120 
returns will be made on the basis of gross income.—Mim. 
3965, X 1-33-5605 (p. 2). 


Electrical Energy Tax.—Electrical energy furnished to a 
power or steam laundry for consumption in the laundry 
plant itself is not furnished for commercial or domestic 
consumption, and is not taxable under Section 616. How- 
ever, the use of electrical energy in branch offices or agen- 
cies of such a laundry is a commercial use and electrical 
ener so used is subject to the tax.—S. T. 463, X 1-31-5588 

p. " 

Electrical energy for outdoor advertising is commercial, 

and subject to tax.—S. T. 464, XI-33-5616 (p. 23). 


Gross Income.—Amounts returned to policyholders by a 
mutual marine insurance company are to be treated for 
income tax purposes as rebates on premiums, except to the 
extent they are paid out of earnings exclusive of pre- 
miums. In case the premiums have been charged off by 
the insured as a business expense, a rebate of any portion 
ey is considered income.—G. C. M. 10798, X1-33-5606 

p. 4). 

Revised Returns for Fiscal Years Ended in 1932.—Revised 
forms prescribed for use in making returns of income under 
the Revenue Act of 1932 for fiscal years ending in 1932 are 
available in the offices of collectors of internal revenue as 
follows: 

Individual Income Tax Return Form 1040FY. 

Corporation Income Tax Return Form 1120A. 
Partnership Return of Income Form 1065A. 
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As used in the Revenue Act of 1932, the term “partner- 
ship” includes a syndicate, group, pool, joint venture, or 
other unincorporated organization, through or by means 
of which any business, financial operation, or venture is 
carried on, and which is not, within the meaning of the 
Act, a trust or estate, or a corporation. Such organiza- 
tions shall in making a return for a fiscal year ending in 
1932 make such return on the revised Form 1065A pre- 
scribed for use by partnerships. 


Any individual, corporation, or partnership which has 
heretofore made a return under the Revenue Act of 1928 
for a fiscal year ended in 1932 and computed the tax on 
such return in accordance with the provisions of the Reve- 
nue Act of 1928 and not in accordance with the provisions 
of the Revenue Act of 1932 (or in the case of a partnership 
which has made such a return and computed the net in- 
come thereon in accordance with the provisions of the 
Revenue Act of 1928 and not in accordance with the pro- 
visions of the Revenue Act of 1932), shall make a new 
return on the appropriate revised form under the Revenue 
Act of 1932 for such fiscal year. Such new return shall be 
made on or before October 15, 1932. If the tax shown by 
the taxpayer upon the new return exceeds the tax shown 
by the taxpayer upon the return filed under the Revenue 
Act of 1928, such excess shall be paid at the time the new 
return is required to be made, unless the taxpayer elects 
to pay the excess: in installments, in which event such in- 
stallments will be due on the same dates on which the 
installments of the tax shown by the taxpayer upon the 
return made under the Revenue Act of 1928 would be due 
had the taxpayer shown a tax upon such return and elected 
to pay such tax in four equal installments. All installments 
of the excess tax due on or before the date such new return 
is required to be made shall be paid on or before that date. 

All individuals and partnerships having an annual ac- 
counting period which is a fiscal year ending on or before 
June 30, and who were not required to make a return under 
the Revenue Act of 1928 for the fiscal year 1932, but who 
are required to make a return for such fiscal year under the 
Revenue Act of 1932, shall make such return on the appro- 
priate revised form on or before October 15, 1932. The 
tax shown to be due by the taxpayer on such a return in 
the case of an individual, shall be paid at the time the return 












































the tax in installments, in which event all installments of 
the tax due on or before October 15, 1932, shall be paid on 
or before that date. 


Where the tax shown to be due on a return filed under 
the Revenue Act of 1932 is paid as provided in this Treas- 
ury decision, no interest will be collected on the tax so paid. 
If the tax is not so paid, interest will be collected at the 
rate of 1 per cent a month from the date prescribed in this 
Treasury decision for its payment until it is paid —T. D. 
4350, approved August 30, 1932. 


_Tires and Inner Tubes.—The term “tires” as used in Sec- 
tion 602 of the Revenue Act of 1932 includes all kinds of 
tubber casings, rubber hoops, and rubber strips or bands 
designed and shaped or built to form the tread of a wheel 
or to fit a wheel, and commonly or commercially known 
as tires. The test of taxability of tires used on children’s 
toys is whether they are real or imitation. If they are 
real tires, they are taxable; if mere imitations, they are 
not subject to tax.—S. T. 465, X 1-34-5632 (p. 26). 


Tobacco Tax—Act of March 3, 1931.—Destruction of 
stamps by deputy collectors permitted where removal in- 
tact from packages is practically impossible without soak- 
ing or steaming. Article 116 of Regulations 8, approved 
April 24, 1928, as amended by Treasury Decision 4330 [Bul- 
letin XI-2, 16], amended.—T. D. 4346, XI-33-5619 (p. 23). 


















Basis for Gain or Loss of Remaindérman 
(Continued from page 327) 


Notwithstanding all of this supporting authority, 
the author does not believe that reduction for inter- 
vening estates is contemplated by the statute, at 
least as to sales made under the 1928 and 1932 Acts. 
Section 113 (a) (5) of these acts prescribes the “fair 









is required to be made, unless the taxpayer elects to pay: 
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market value of the property.” What property is 
referred to? Obviously the property which has been 
sold. If the taxpayer discounts his remainder before 
it falls into possession, and sells it as an expectancy, 
we may agree that the proper basis is the present 
worth thereof after deduction for intervening estates, 
for that is what he has sold. The purchaser steps 
into his shoes and acquires the right ultimately to 
receive, not specific items of property, but a remain- 
der in whatever form it may prove to assume. But 
if the original remainderman waits until he comes 
into possession, and then sells what he gets in kind, 
he would seem to come within the provision of the 
statute which allows him to take the full value of 
that property. The fact is that the two sales sup- 
posed are of different things. Any argument as to 
whether they are different property or different in- 
terests in the same property would seem, in view 
of the trend of tax decisions, to be a mere quibble. 
To hold that the statute referred to a value for a 
thing different from that which was sold would both 
require the interpolation of words into the statute 
and do violence to one’s sense of logic. Clearly this 
should not be done unless there are compelling rea- 
sons. The author is able to find none. 

Careful attention has been given to the language 
in the Huggett case in which it is pointed out that 
the trustee is taxable in full on all gains, and that 
the remainderman should be subject to the same 
liability. But it seems to the author that the Board 
went astray in its application of the rule when it 
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gave effect to the consideration that the remainder 
was not in possession on thé valuation date. The 
trustee determines his-gain or loss on the basis of 
the full value of the property, although he is only a 
tenant pour autre vie. It has also been held in 
G. C. M. 10299 (supra) that the trustee need not 
reduce the basis when the life tenant has already 
died and he is in effect selling merely as agent for 
the remainderman. Why the remainderman himself 
should be singled out for such apparent discrimina- 
tion is hard to understand. If the reason assigned 
is the difference in the technical status of the titles 
involved, the author’s answer is that on principles 
disclosed in the Chase National Bank case such tech- 
nicalities need not be observed for purposes of taxa- 
tion. 


Amendments of Regulations 


Brewer’s Wort, Liquid Malt, Malt Sirup, Malt Extract and 
Grape Concentrate Taxes.—Article 15 of Regulations 44 is 
amended by T. D. 4341, XI-31-5582 (p. 26), to read as 
follows: 

Labeling containers.—Each separate can, keg, or other container in 
which any of the articles enumerated in Section 601(c)2 is sold by the 
manufacturer must have plainly shown thereon the true name and 
address of the manufacturer, except that if the articles are sold by the 
manufacturer for resale the label may show the name of the vendee, 
instead of the manufacturer, preceded by the words “Packed for” or 
“Distributed by” or some equivalent phrase. 


Article 19 of Regulations 44 is amended by T. D. 4341, 
XI1-31-5583 (p. 26), to read: 

Labeling containers.—Each separate can, bottle, or other container in 
which any of the articles enumerated in Section 601(c)3 is sold by the 
manufacturer must have plainly shown thereon the true name and 
address of the manufacturer, except that if the articles are sold by the 
manufacturer for resale the label may show the name of the vendee, in- 
stead of the manufacturer, preceded by the words “Packed for” or 
“Distributed by” or some equivalent phrase. 


Check Tax.—Chapter IV of Regulations 42 is amended 
by T. D. 4344, XI-32-5601 (p. 35) to read as follows: 


CHAPTER IV 
TAX ON CHECKS, ETC. 


[Quotation of Section 751(a) of the Revenue Act of 1932 is not 
reproduced here.] 

Art. 34. Effective period.—The tax attaches to all instruments spe- 
cified in section 751 when presented for payment to a bank, banker, or 
trust company on or after June 21, 1932, and before July 1, 1934. 

Art. 35. Use of terms.—Checks, drafts, and orders for the payment 
of money include any order in writing, drawn upon a bank, banker, or 
trust company, requiring the person upon whom drawn to pay a sum 
certain in money, [to order or bearer] whether on demand, at sight, or 
at a fixed or determinable future time. 

The term “bank, banker, or trust company” includes any person or 
institution carrying on the business of, or maintaining an establishment 
for, the custody, loan, exchange, or issue of money, the transmission of 
funds by checks, or the acceptance or payment of drafts or orders for 
the payment of money. The fact that the banking facilities afforded are 
incidental to any other business carried on will not avoid liability to 
the tax. 

Art. 36. Scope of tax—The tax imposed under Section 751 at- 
taches to all instruments of the kind described in Article 35 presented 
for payment within the effective period of the section. It is immaterial 
whether the instrument is made or drawn in this country or abroad, but 
in order to be subject to the tax it must be drawn on, payable by, and 
presented for payment to, a bank, banker, or trust company in the 
United States. 

Instructions given by mail, telephone, telegraph, cable, or radio 
directly to a bank, banker, or trust company for the transfer or payment 
of funds are not subject to the tax, since they do not constitute instru- 
ments which are presented for payment within the meaning of the Act. 

A draft in form drawn upon the drawer, or upon any officer of the 
drawer, and made payable at or through a designated bank is an order 
for the payment of money and subject to the tax, unless the bank is 
under no obligation to the drawer direct or implied to pay such instru- 
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ment and is without authority to charge the amount thereof against an 
account of the drawer. The instrument would not be subject to the tax 
in the absence of both such obligation and such authority. 

Travel or traveler’s checks are subject to the tax. 

A check drawn by a cashier or other officer of a bank upon the bank of 
which he is such officer, is subject to the tax. 

Coupons relating to bearer bonds, although payable at a designated 
bank in the United States, are not “checks, drafts, or orders for the 
payment of money.” 

The tax does not attach to the withdrawal of money (1) from a say. 
ings account where the item is reflected as an entry on a pass book held 
by the depositor or (2) from a checking account, provided in either case 
the withdrawal is evidenced only by a receipt personally tendered to the 
bank by depositor. 

The checks, drafts, or orders drawn by officers of the United States or 
of a State, county, or municipality, or of a foreign government, in their 
official capacities, against public funds standing to their official credit 
and in furtherance of duties imposed upon them by law, are not subject 
to the tax. 

If an instrument is not paid by the bank, banker, or trust company 
upon whom or which it is drawn, the tax does not attach. 


LiaBiLity To Tax 

[Quotation from Section 751 of the Revenue Act of 1932 is not repro- 
duced here.] 

Art. 37. Liability—Under the terms of the Act the tax is payable by 
the maker or drawer of the instrument. Every bank, banker, or trust 
company who pays the instrument as drawee shall collect the amount 
of the tax by charging the amount of the tax against any deposits to 
the credit of the maker or drawer of the instrument. (See Article 44.) 

Art. 38. Rate of tax.—The tax attaches at the rate of 2 cents to 
every check, draft, or order for the payment of money, presented for 
payment and paid by a bank, banker, or trust company within the effec- 
tive period of Section 751. 


Electrical Energy Tax.—Article 40 of Regulations 42 is 
amended by T. D. 4342, XI-31-5586 (p. 27) to read: 

The tax applies to the ‘amount paid for all electrical energy furnished 
for domestic or commercial consumption by any person or agency 
(whether private, public or quasi public) irrespective of whether such 
person or agency produces the energy so furnished. (For definition of 
the word “person,” see Section 1111 of the Act.) 

All electrical energy furnished the consumer is taxable except (1) 
electrical energy furnished for industrial consumption, e. g., that used in 
manufacturing, processing, mining, refining, shipbuilding, building con- 
struction, etc., and (2) that furnished for other uses which likewise can 
not be classed as domestic or commercial, such as used by public utilities, 
waterworks, irrigation companies, telegraph, telephone, and radio com- 
munication companies, railroads, other common carriers, educational in- 
stitutions not operated for private profit, churches, and charitable 
institutions. However, electrical energy is subject to tax if consumed in 
the commercial phases of industrial or other businesses, such as in office 
buildings, sales and display rooms, retail stores, etc. 

Where electrical energy is supplied to a single consumer for two or 
more purposes, the specific use for which the energy is furnished, i. e., 
whether for domestic or commercial consumption, or for other consump- 
tion, shall determine its taxable status. Where the consumer has all the 
electrical energy used at a given location furnished through one meter, 
the predominant character of the business carried on at such location 
shall determine the classification of electrical consumption for the pur- 
poses of this tax. 

The tax does not apply with respect to sales of electrical energy other 
than sales for consumption. Every person purchasing electrical energy 
for resale shall apply for a registration number to the collector 
for the district in which is located his principal place of business (or, if 
he has no principal place of business in the United States, to the col- 
lector at Baltimore, Md.). The application shall state the name and 
place or places of business of the applicant. Registration numbers shall 
be in a separate series, beginning with the number 1 for each district. 
Electrical energy furnished for resale shall be exempt from tax only 
when the vendee furnishes to the vendor a certificate showing the ven- 
dee’s registration number and stating that the energy is to be resold 
by him. 

Where electrical energy is sold through one meter to a person for 
both resale and consumption, the certificate furnished by the vendee 
pursuant to the preceding paragraph shall show the portion of the 
energy which is consumed by him for domestic or commercial purposes, 
and the vendor shall collect the tax on such portion of the amount paid 
for all the energy. The vendee shall in turn collect from the person to 
whom he resells the energy the tax under Section 616, based on the 
price for which the energy is resold. 

The tax attaches to all amounts paid for electrical energy for domestic 
or commercial consumption irrespective of whether any of the energy 
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paid for is actually used. In other words, the tax is due on all such pay- 
ments whether in the form of a minimum charge, a flat charge, or 
otherwise. 

Where a discount is deductible from the gross charge for electrical 
energy if payment therefor is made within a prescribed period or where 
an additional amount is added for failure to make payment within a 
prescribed period, the tax attaches to the amount actually paid. 


Foreign Country—Definition of.—Treasury Decision 
4348, XI-34-5630 (p. 4) amends the second sentence of 
Article 382 of Regulations No. 45, approved April 17, 1919; 
No. 45 (1920 Edition), approved January 28, 1921; No. 62, 
approved February 15, 1922; No. 65, approved October 6, 
1924; No. 69, approved August 28, 1926, and the second 
sentence of Article 692 of Regulations 74, approved Febru- 
ary 15, 1929, to read as follows: 

“Foreign country” means any foreign state or political subdivision 
thereof or any foreign political entity, which levies and collects income, 
war-profits, or excess-profits taxes. 


Net Losses.—By T. D. 4349, XI-34-5631 (p. 3). Article 
1601 of Regulations 62, Article 1621 of Regulations 65, 
Article 1621 of Regulations 69, and Article 651 of Regula- 
tions 74 are amended as follows: 


Article 1601 of Regulations 62 is amended by striking 
out the third sentence and changing the first sentence to 
read as follows: 

The term “net loss” as used in the statute means only a net loss sus- 
tained during the taxable year and resulting from the operation of any 
trade or business regularly carried on by the taxpayer during the taxable 
year or any prior taxable year. 

Article 1621 of Regulations 65, Article 1621 of Regula- 
tions 69, and Article 651 of Regulations 74 are amended 
by striking out the fourth sentence and changing the first 
sentence to read as follows: 

The term “net loss” as used in the statute applies to a net loss sus- 
tained during the taxable year and resulting from the operation of any 
trade or business regularly carried on by the taxpayer during the taxable 
year or any prior taxable year. 

The sentence which by the above ruling is deleted from 
regulations read: 
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The term “net loss” as used in Section 117 applies to a net loss sus- 
tained during the taxable year and resulting from the operation of any 
trade or business regularly carried on by the taxpayer during the taxable 
year or any prior taxable year. 


[Apparently the above amendments have been made to 
make clear that the term “net loss” applies where result- 
ing in a given taxable year from the operation of a trade 
or business even though the taxpayer may not be con- 
nected with the trade or business in the year that the loss 
was actually realized.] 


Payment of Tax by Treasury Certificates of Indebtedness 
and Treasury Notes.—Article 1391 of Regulations 69, ap- 
proved August 28, 1926, is amended by T. D. 4347, XI-33- 
5617, to read as follows: 


Art. 1391. Acceptance of Treasury certificates of indebtedness and 
Treasury notes in payment of income and profits taxes.—Collectors of in- 
ternal revenue are authorized and directed to receive, at par, in payment 
of income and profits taxes payable at the maturity of the certificates or 
notes, respectively, Treasury certificates of indebtedness and Treasury 
notes, the maturity dates of which are the 15th day of any calendar 
month, and which according to the express terms of their issue are made 
acceptable in payment of income and profits taxes. Collectors are not 
authorized hereunder to receive in payment of income and profits taxes 
any Treasury certificates of indebtedness or Treasury notes not expressed 
to be acceptable in payment of income or profits taxes, nor any such 
certificates or notes which mature on a date other than the date on 
which the taxes are payable. When the taxes are due on Sunday, the 
certificates or notes in payment thereof may be accepted on the following 
day. Collectors are authorized to receive Treasury certificates of indebt- 
edness and Treasury notes which are acceptable as herein provided in 
payment of income and profits taxes in advance of the respective tax- 
payment dates. All interest coupons attached to Treasury certificates of 
indebtedness and Treasury notes must be detached by the taxpayer before 
presentation to the collector and collected in ordinary course when due. 
Receipts given by collectors to taxpayers should show the amount and 
description of the certificates or notes received in payment of taxes. The 
amount, at par, of Treasury certificates of indebtedness or Treasury notes 
presented by any taxpayer in payment of income and profits taxes must 
not exceed the amount of the taxes to be paid by him, and collectors 


S IT CosT— 


To Re-type and Re-check Statements? 


Speedograph cuts such costs by reproducing all kinds 
of forms from one original, typed or written, on ordi- 
nary bond paper. Eliminates all chances of errors 
in copying, feeds automatically, registers exactly, and 
gives copies in two or more colors at once. 


No Stencils — No Expensive Supplies 


Used extensively by banks, 
accountants, auditors and 
all executive officers for 
copying confidential in- 
formation. 


Write for booklet “The Speedograph in 
Modern Business” and learn of its many 
advantages in your office. 


THE BECK DUPLICATOR CO. 
New York, N. Y. 































































































































































































































































































































































































354 THE TAX MAGAZINE 


shall in no case pay interest on the certificates or notes, or accept them 


for an amount less or greater than their face value. 
* + . 


Article 1392 of Regulations 69, approved August 28, 1926, is amended 
by omitting the fourth paragraph thereof. 
Soft Drink Tax.—The first paragraph of Article 23 of 


Regulations 44 is amended by T. D. 4344, XI-31-5589, to 
read: 

Every manufacturer of cereal beverages; of unfermented grape juice; 
of unfermented fruit juices or imitations thereof; of still drinks; of 
natural or artificial mineral waters or table waters, or imitations thereof ; 
of finished or fountain sirups; of carbonic acid gas who sells such gas 
to a manufacturer of carbonated beverages, or to a person conducting a 
soda fountain, ice cream parlor, or other similar place of business; of 
carbonic acid gas who uses such gas in the production of carbonated 
beverages; of carbonated beverages made with concentrates, essences, or 
extracts; of carbonated beverages made by use of finished or fountain 
sirups manufactured by such manufacturer; every dealer in carbonic acid 
gas who sells such gas to any of the manufacturers named above; and 
every person conducting a soda fountain, ice cream parlor, or other sim- 
ilar place of business who manufactures any sirups of the kind mentioned 
in Article 37, shall, on or before August 1, 1932, or within 10 days after 
commencing business, and thereafter on or before July 1 of each year, 
make application for registry to the collector in whose district his place 
of business is located. 

Telegraph, Telephone, Radio and Cable Facilities Tax.— 
The last paragraph of Article 20 of Regulations 42 is 
amended by T. D. 4345, XI-32-5603 (p. 35) to read as 
follows: 

The exemption from tax authorized with respect to any payment re- 
ceived for services or facilities of this character applies only to amounts 
charged to newspapers or press associations for messages from one news- 
paper or press association to another newspaper or press association 
or to or from their bona fide correspondents which deal exclusively 
with the collection of news for the public press or with the dissemi- 
nation of news through the public press. 


New Trials and Rehearings in the 
Board of Tax Appeals 
(Continued from page 324) 


which should be assessed. It may consider the facts 
in relation to other years not brought up for review, 
but has no jurisdiction to determine whether a tax 
for any other taxable years has been overpaid or 
underpaid. It has jurisdiction to determine that no 
deficiency exists and that an overpayment has been 
made and the amount thereof. Having so found, 
however, it cannot even direct the payment of a 
refund or pass upon the property of a claim therefor. 

Further argument to stress the point may be found 
in a comparison between the Act creating the Board 
of Tax Appeals and the Acts creating the Inter- 
state Commerce Commission, Title 15, Section 21, 
United States Code, and the Federal Trade Commis- 
sion, Title 15, Section 45, United States Code. In 
both Acts, power is expressly conferred upon the 
commission in the following language: 

Until a transcript of the record in such hearing shall 
have been filed in a circuit court of appeals of the United 
States, as hereinafter provided, the commission or board 
may, at any time, upon such notice and in such manner 
as it shall deem proper, modify or set aside, in whole or 


in part, any report or any order made or issued by it under 
this section. 


This indicates clearly that Congress was aware 
of the necessity of expressly according such power 
if it desired the commission to have it. It is signifi- 
cant, therefore, that in the creation of the Board of 
Tax Appeals, no such grant was made although a 
review by the Circuit Court of Appeals is permitted 
from the decisions of the Board as well as from those 
of the two commissions referred to. Not only has 
the power to review, reverse and grant new trials 
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not been expressly conferred upon the Board of 
Tax Appeals, but the inference seems unavoidable that 
it was intentionally withheld. It may truly be said, 
therefore, that once the Board has promulgated its 
decision and findings, it has exhausted its power over 
the subject matter. It was so held in People v. 
Schenectady Co., supra. 

In Interstate Commerce Commission v. Humboldi 
S. S. Co., 224 U. S. 474, the Supreme Court of the 
United States said: 

The Interstate Commerce Commission is purely an ad- 
ministrative body. It is true that it may exercise and must 


exercise quasi-judicial duties, but its functions are defined 
and, in the main, explicitly directed by the act creating it. 


And in Chicago, M. St. P. & P. R. Co. v. United 
States, 38 Fed. (2) 583, that: 

The commission as a statutory body cannot under the 
guise of administering this or any other provision of the 


law draw to itself any powers not conferred upon it by 
the act. 


Effect of Statutory Limitations 


Strict compliance with the statute was declared to 
be necessary by the Supreme Court of the District 
of Columbia in United States ex rel. McCandless v. 
United States Board of Tax Appeals, 6 A. F. T. R. 
7167. That case involved the construction of sub- 
division b of Section 906 of the Act of 1926, which 
provides that the decision and findings of fact of a 
Division of the Board should become the decision 
and findings of the Board within thirty days after 
such decision by the Division unless within that 
period the Chairman has directed that the decision 
shall be reviewed by the Board. In that case, a de- 
cision in favor of the taxpayer was more than thirty 
days after its rendition reviewed and reversed. The 
Supreme Court of the District of Columbia held 
that a blanket order promulgated by the Board re- 
quiring review of all Division decisions was not a 
compliance with this Section which required a spe- 
cific direction by the Chairman made within thirty 
days after the Division decision. The Court issued 
a writ of mandamus requiring the reinstatement of 
the decision in favor of the taxpayer. The case was 
reversed on appeal (26 Fed. (2) 1,000) upon the 
ground that mandamus was not a proper remedy, 
but the decision remains authority as to the power 
and jurisdiction of the Board. 

In closing the discussion, it will not be amiss to 
point out the importance of confining and limiting 
the action of the Board to the jurisdiction and au- 
thority expressly confided in it by Congress. Ade- 
quate provision is made for the review and correction 
by a proper court of any errors in the determination 
of the Board. Counsel should be required to resort 
to it for the redress of any grievance, whether 
fancied or real. Nothing but confusion and injus- 
tice can result from any other course. The Court 
of Appeals of the State of New York, in the recent 
case in the Matter of Miller, 257 N. Y. 349, 357, in- 
volving the jurisdiction of the Surrogate’s Court, 
after referring to the fact that its reversal would 
require a new accounting wherein the result might 
be the same, said: 

Nevertheless, when the jurisdiction of an important court 
is the main issue, our duty is plain. The public interest and 


the interest of jurisprudence might be endangered by per- 
mitting this decision to go unchallenged. 








-ourt 
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Reviews of New Publications 


Economics: Principles and Problems, by Lionel D. Edie. 
Second Edition. Thomas T. Crowell Company, New York. 


This is a revised edition of a textbook on economics 
published originally in 1926. The new edition brings up to 
date not only the statistical data, but an extensive revision 
of the text has been made, so that it is essentially a new 
work. 


Those unacquainted with other than the economic 
treatises of their school days will find this a refreshing and 
uncommonly interesting explanation of the activities di- 
rected to the satisfaction of human wants. As presented 
by Mr. Edie economics does not become a “dismal science.” 


Economics has undergone important changes during the 
last generation. The author has succeeded in coherently 
integrating orthodox economic principles with modern 
economic developments. 

The study is developed according to the classic divisions 
of the subject: namely, production, consumption, exchange 
and distribution. Into this outline is woven an original 
presentation of the new points of emphasis, such as quanti- 
tative and statistical analysis, institutional and dynamic 
factors, the significance of production technology, recogni- 
tion of modern psychology, and concern for social control 
of economic processes. 

Current economic difficulties give special interest to the 
chapters entitled “Profit and Business Problems,” “Price 
Movements,” “Business Cycles,’ “Principles of Interna- 
tional Trade,” “International Trade and Protection,” “In- 
equalities of Ownership and Income,” “Government and 
Taxation,’ “Taxes—Federal and State.” It would be 
salutary if the public at large were familiar with the ex- 
position in the last three enumerated chapters. 





Emplovees’ Suggestion Systems, Publication of Policy 
Holders Service Bureau, Metropolitan Life Insurance Com- 
pany, New York, N. Y. 


Many business organizations have found that the execu- 
tive and supervisory staff is not the only source of ideas 
of value to the company. The close contacts of the work- 
ers with particular operations of the business frequently 
enables them to supply ideas and suggestions of direct 
benefit to the company. To capitalize upon this practical 
experience and specialized knowledge, the employee sug- 
gestion system has been adopted with considerable success 
by a number of organizations. Through some form of or- 
ganized suggestion plan, workers are encouraged to look 
for possible improvements in the operation of the business 
to present their ideas so that, if practicable, they may be 
adopted by the management. 


Employees’ Suggestion Systems, a new report published 
by the Policyholders Service Bureau of the Metropolitan 
Life Insurance Company, discusses the methods used by 
representative industrial companies to obtain worthwhile 
suggestions from their personnel. The report is based on 
a study of the systems of more than 100 organizations, and 
describes the outstanding features of these plans. 


Referring to the benefits of employees’ suggestions, the 
study states that “they have been found to result in sav- 
ings in operating costs, increased production, extension of 
business, improved operating methods, and better working 
conditions.” The effect which the actual adoption of satis- 
factory suggestions has upon the general morale of work- 
ers, in tending to make the latter realize that they are 
holding a recognized place in the business, is considered 
of more than ordinary importance by a number of organi- 
zations. In addition, it is believed that formal suggestion 
plans, by encouraging employees to think, provide an ex- 
cellent groundwork for training. 


A limited number of copies of Employees’ Suggestion 
Systems are available for general distribution. Chief ex- 
ecutives, personnel officers, industrial relations executives 
and others interested in this phase of management may se- 
cure the report by writing to the Policyholders Service 

ureau, Metropolitan Life Insurance Company, at One 
Madison Avenue, New York City. 
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Executive Control! 
(For Up to Date Law Offices) 


Professions and businesses are feeling the guidance of the execu- 
tive hand as never before. Leaks and losses, hitherto consid- 
ered of minor consequence, take on new importance in these 
days of narrow margins. 


Leaks are wiped out as soon as they are discovered. The 
problem is to spot them before the losses are piled up. No- 
where are they more likely to be found than in the routine 
systems that have become habits. 


Executive control demands a system that is flexible, accurate, 
simple—and above all, up to date. 


Shepard’s Citations is such a system. It is low in cost— 
adaptable to every phase of legal research—speeds up present 
methods, and pays for itself in savings otherwise overlooked. 


Now is the time to take advantage of a great transition period. 
The lawyer who is running around in circles Won't get any- 
where today. The one who moves into the strategic. position 
will win. 


If you have a set of reports, a digest or a set of statutes you 
need Shepard’s Citations—in fact it is dangerous to try to get 
along without it. Tens of thousands of lawyers say it is 
“indispensable.” 


THE FRANK SHEPARD COMPANY 
76-88 Lafayette Street 
New York 
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